Item No. 16
Town of Atherton

CITY COUNCIL STAFF REPORT – REGULAR AGENDA
TO:

HONORABLE MAYOR AND CITY COUNCIL

FROM:

GEORGE RODERICKS, CITY MANAGER

DATE:

MAY 17, 2017

SUBJECT:

REVIEW, DISCUSS AND PROVIDE DIRECTION REGARDING
THE TRANSPORTATION COMMITTEE REQUEST – EAST PALO
ALTO VERSUS MENLO PARK – CEQA CHALLENGE

RECOMMENDATION
Review, discuss and provide direction regarding the Transportation Committee request – East Palo
Alto (EPA) v Menlo Park – CEQA Challenge.
BACKGROUND/ANALYSIS
EPA has filed a writ of mandate charging that Menlo Park’s recent General Plan amendment
violates state law – specifically the California Environmental Quality Act (CEQA). The writ
claims that Menlo Park failed to adequately address several potentially significant environmental
impacts before taking General Plan and Zoning actions.
The action claims that the burdens of development taking place in Menlo Park are not being
adequately shared by the two agencies. Concerns include traffic, jobs/housing imbalance, and
contributions to affordable housing in the area. The suit raises a variety of specific instances of
violations on the part of Menlo Park as it went through its revision process.
At the March 21, 2017 meeting of the Town’s Transportation Committee, the Committee discussed
the issue and recommended that the City Council consider joining EPA in the lawsuit or file a brief
with the court.
The City Attorney has reviewed the pending action and is prepared to advise the Council with
respect to the issues.
ATTACHMENTS
1.
Community News Article “East Palo Alto sues Menlo Park over bayfront growth plans”
2.
Copy of City of East Palo Alto v. City of Menlo Park and the City Council of Menlo Park
Petition for Writ of Mandate
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East Palo Alto sues Menlo Park
over bayfront growth plans
City files Lawsuit over Menlo Park's recently
approved General Plan update, saying it
violates state rules
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East Palo Alto leaders have been warning Menlo Park since mid2015 that its plan to greatly expand development in the east side of town
wasn't seriously considering the impact of all that growth on their city.
On Dec. 29, East Palo Alto hammered that point home by slapping Menlo
Park with a lawsuit alleging its General Plan update violates state law.
The update, approved by the Menlo Park City Council on Nov. 29, allows
for up to 4,500 new residential units, 2.3 million square feet of new
nonresidential uses and 400 new hotel rooms in the city's bayfront area.
"East Palo Alto .. . has exhausted any and all available administrative
remedies to the extent possible and required by law," the lawsuit states.
"East Palo Alto, along with other members of the public, has repeatedly
objected to the approval of the (plan) .. . without adequate
environmental review and measures necessary to address the impacts of
the development permitted by the (plan) . ... The final EIR
(environmental impact report) failed to adequately respond to comments
from East Palo Alto concerning the impacts of the general plan update."
The lawsuit was filed in San Mateo County Superior Court by Ellison
Folk, an attorney with Shute, Mihaly & Weinberger LLP, a San Francisco
law firm. Folk said it could be up to four months before the case goes to
trial - if it does.
Under state law, Menlo Park officials now must meet with East Palo Alto
within 45 days of the lawsuit being filed. Talks can extend beyond one
setting, but if it becomes clear no compromise can be reached, both cities
would have roughly 60 days to prepare for trial.
"The whole process will probably take eight months to a year," Folk said.
She hinted that East Palo Alto would be happy with a settlement that
addresses its concerns.
"We filed a lawsuit because East Palo Alto didn't feel like it was getting
the response that we thought was required by law and CEQA (California
Environmental Quality Act) requires the parties to have settlement
discussions," Folk said. "It's not saying Menlo Park can' t do this, it's that
the impacts and the burdens need to be more equitably shared."

As have letters from East Palo Alto officials over the past 1 1/2 years, the
lawsuit contends the level of office development proposed would worsen
traffic congestion in East Palo Alto, exacerbate the jobs/housing
imbalance and contribute to an affordable housing crisis in the region.
"Traffic congestion has deteriorated to the point that East Palo Alto
streets are gridlocked throughout the morning and evening commutes
and often residents are unable to pull out of their driveways just to get to
work or take their children to school," the lawsuit states. "Pressure on
the housing market from the substantial growth in tech industry jobs has
resulted in the displacement of East Palo Alto residents, who have been
forced to move to more distant locations and commute further to their
jobs.
"Increased pressure on the housing market will also force cities like East
Palo Alto to build more affordable housing to keep up with demand."
Menlo Park City Attorney Bill McClure disagreed that East Palo Alto's
concerns weren't addressed in the updated plan.
"We thought we had responded to those items," he said, a sentiment
echoed by Kirsten Keith, the city's new mayor.
McClure said the lawsuit doesn't stop the plan, or the zoning changes
approved by the City Council on Dec. 6 that allow for increased density to
take effect.
But it could cause some hesitation, he said. Facebook, for example, might
choose to wait to bring its development plan for the Prologis site to the
city until after the lawsuit is resolved, McClure said. The Prologis site, on
the east side of Willow Road, is where Facebook intends to build up to
1,500 housing units.
"If they wanted to develop the Prologis site, they could move forward
with it but they are at risk if somewhere along the way, the court says
there is a problem," McClure said. "The court might then halt
construction until that defect was cured (but) in the meantime, they
could be proceeding."

According to the suit, Menlo Park's General Plan update violated state
law by:
• analyzing environmental impacts of Face book's campus expansion at
301-309 Constitution Dr. separately from the update process;

• underestimating the amount of employment "with unrealistically low
estimates of the number of employees that the new offices and life
sciences development could support ... even though evidence in the
record unequivocally demonstrates that the tech sector and life sciences
uses support a greater number of employees per square foot than
traditional office uses;"
• excluding an analysis of intersections that would be heavily impacted
by traffic and "relying on overly optimistic assumptions about the
effectiveness of measures to reduce traffic from new development," such
as vehicle trip caps, carpooling and corporate shuttles;
• acknowledging that the plan would bring significant impacts in East
Palo Alto but failing "to commit to mitigating these impacts" or consult
with East Palo Alto on "feasible measures to reduce identified impacts;"
• not evaluating the indirect impacts of increased job growth, "including
the multiplier effect whereby each new tech job results in additional
employment growth in the service industry, which in turn creates
additional traffic and demand for housing;"
• and failing to evaluate air quality impacts, including greenhouse gas
emissions, because it underestimated traffic congestion.
McClure said he is arranging a closed session Tuesday for the Menlo Park
City Council to discuss the lawsuit before its regular meeting.
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Kevin Kelly Kevin Kelly is the reporter covering

Menlo Park. He joined The Daily News in 2005
as a copy editor and served as the copy desk
chief before the paper was reformed as a weekly.
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