DATE:

PLANNING COMMISSION MEETING OF APRIL 27, 2022

TO:

THE PLANNING COMMISSION

FROM:

RALPH ROBINSON, ASSISTANT PLANNER

SUBJECT:

REQUEST FOR VARIANCE TO ALLOW FOR CONSTRUCTION OF A
DETACHED ACCESSORY STRUCTURE (SWIMMING POOL) TO HAVE
A REDUCED SIDE YARD SETBACK AT 70 LINDEN AVE (APN 061-173070).

RECOMMENDATION:
For the reasons as outlined in this staff report, Planning Staff recommends that the Planning
Commission conduct the public hearing and approve the Variance to allow a detached accessory
structure (pool) to have a reduced side yard setback based on the findings outlined below.
1. There are special circumstances applicable to the property, including size, shape, topography,
location or surroundings, where the strict application of the Zoning Title deprives such
property of privileges enjoyed by other property owners in the vicinity and under identical land
use zoning district classification.
Basis for finding: Staff opines that this finding can be met, as the combined condition of the
dimensions of the corner lot and existing presence of heritage trees encumbering the normally
allowed area for accessory structures is unique in Town and could limit the property owner of
privileges enjoyed by others.
2. Granting the Variance does not constitute a grant of special privileges inconsistent with the
limitations upon other properties in the vicinity and zone in which such property is situated.
Basis for finding: Staff opines that this finding can be met as the granting of a Variance at this
property would not be considered the granting of a special privilege inconsistent with the
limitations placed upon other properties in the vicinity as other properties in the vicinity may
not have such unique corner lot dimensions combined with the location of heritage trees
restricting access to the allowable accessory structure buildable area.
3. Granting the Variance will not adversely affect the interest of the public or the interest of the
residents and property owners in the vicinity of the premise in question.
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Basis for finding: Staff opines this finding can be met. Existing vegetation surrounding the
proposed pool will screen the location from the public right-of-way. The proposed pool
location is further from neighboring properties than the normally allowed area for accessory
structures, reducing visibility and noise impacts to neighboring properties.
4. The granting of the Variance is consistent with the objectives of the General Plan and the
Zoning Code.
Basis for finding: Staff opines this finding can be met as the project provides sufficient setbacks
between properties, sufficient space for landscape screening, and is adequately setback from
the public right of way.
BACKGROUND:
The subject site at 70 Linden Ave is a 54,411 square foot (1.25-acres) corner lot (corner of Linden
Avenue and Catalpa Drive) located in the R-1A zoning district. It is surrounded by other lowdensity, single-family homes. The site includes a single-story 5,717 square foot residence that was
completed in 2019. As part of the construction of the residence, the applicant previously applied
for and was granted two variances in April 2014. The first was to allow the lightwell from the
basement to encroach into the required side yard setback. The second variance was to allow a
swimming pool to be located closer than is allowed to the front and exterior side property lines.
Since this is a corner lot, the front property line has been designated at Catalpa Drive and the side
property line is along Linden Avenue.
The Variance issued in 2014 was effective for a period of one year, during which the applicant did
not apply for a Building Permit. The applicant is now seeking a new Variance to locate a
swimming pool in a similar location, with a reduced side yard setback of 25’ where 50’ would
otherwise be required. This once again requires issuance of a Variance by the Planning
Commission.
ANALYSIS:
The applicant is requesting a Variance for the proposed location of the swimming pool, which is
considered an accessory structure under the Municipal Code. As this is a corner lot, accessory
buildings and structures have an exterior side setback equal to the side setback for the main
residence. In this case, the side setback is 50’ and the swimming pool must also meet this setback
requirement.
The normally required setbacks, setbacks approved with the original Variance application, and
new proposed setbacks for the pool are provided in Table A. The applicant has revised their
plans from the original submittal to reduce the overall length of the pool. This was done to
remain outside of the required Tree Protection Zone (TPZ) for heritage trees bordering the
property along Linden Ave, which have grown since the time of the original submittal.
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Table A: Required and Proposed Pool Setbacks
Setbacks
Front

Rear
Exterior Side

Required
30’ behind front line of
main residence, or 120’
from front property line

Approved in 2014
9’ behind the front line of
main residence / 80’-2”
from front property line

10’
50’

136’
25’

Current Proposed
37’ behind the front
line of main residence
/ 102’ from front
property line
107’
25’

Figure 1 shows the overall site plan for the property with the proposed location of the pool. A
closer view of the pool and the resulting side setback is shown in Figure 2.
Figure 1: Overall Site Plan for 70 Linden
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Figure 2: Proposed Pool Side Setback

During construction of the residence, an existing nonconforming pool in the side setback was
removed. The location of the original pool can be seen shaded in yellow in Figure 2.
The applicant’s letter of request speaks to the required findings for the Variance, noting the
irregular shape of the lot and presence of heritage trees as constraining the normally allowed area
for accessory structures. The letter notes that landscape screening has already been put in place
as part of the construction of the residence, which shields the proposed pool from the right-ofway. Locating the pool in this location instead of near the rear or other side property line is
advantageous, the applicant notes, as it results in the pool being further from neighboring
properties, reducing noise for neighboring property owners. The site detention trench and storm
drainage lines have also already been installed. The letter states that Covid-19 pandemic related
delays prevented the construction of the pool within the timeframe originally provided. However,
as the Variance was originally granted in 2014, and the Covid-19 pandemic began in early 2020,
the Commission may request for the applicant to opine further on the reasons for the delay in
construction of the pool.
The Town Arborist reviewed the plans submitted for potential impacts to heritage trees. In the
original submittal, the proposed pool would have also required a Tree Protection Zone (TPZ)
exception for Tree #1. The applicant decided to reduce the length of the pool to avoid the need for
this exception. After reviewing the revised plans, the Arborist found no impacts to heritage trees
and no TPZ exceptions or Heritage Tree Removals are needed to accommodate the project.
Notice of this application was mailed to all property owners within 500 feet of the subject property.
To date, the Town has not received any public comment or inquiries on the application.
CONCLUSION:
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To grant a Variance, the Planning Commission must make the four required findings that are
contained in Atherton Municipal Code Chapter 17.16 and governed by State Law. As indicated in
the Recommendation section of the staff report, Staff believes the conditions exist to make all four
findings. There are site constraints resulting from the lot shape and configuration, presence of
heritage trees in the otherwise standard areas for accessory structures, and a lack of impacts on the
right-of-way and neighboring properties from the project. It is Planning Staff’s professional
opinion that the proposal would not constitute granting a special privilege and that there are special
conditions that apply to this parcel. Staff is therefore recommending approval of the Variance
request.
ALTERNATIVES:
The Planning Commission could deny or modify the request.
FISCAL IMPACT:
All costs covering the processing of this application are paid for by the applicants.
ENVIRONMENTAL IMPACT:
The proposal has been determined to be exempt from the provisions of the California
Environmental Quality Act (CEQA) to CEQA Section 15303, New Construction or Conversion of
Small Structures.
FORMAL MOTION:
I move that the Planning Commission approve the Variance at 70 Linden Avenue based on the
findings and subject to the conditions listed in the draft Variance Certificate to allow the side
setback for an accessory structure (swimming pool) to be 25-feet, for the reasons enumerated in
the Staff Report and with the conditions stated in the Variance Certificate.
/s/ Ralph Robinson
Ralph Robinson, Assistant Planner

Attachments:
1. Draft Variance Certificate
2. Applicant’s Letter of Request, dated April 12, 2022
3. Proposed Plans, dated April 12, 2022

ATTACHMENT 1

Town of Atherton
Planning Department
80 Fair Oaks Lane
Atherton, California 94027
Phone: (650) 752-0544
Fax: (650) 614-1224
________________________________________________________________________________________________________

TOWN OF ATHERTON
PLANNING COMMISSION
DRAFT VARIANCE CERTIFICATE

THIS IS TO CERTIFY THAT the Atherton Planning Commission at a regular
meeting thereof, held on Wednesday, April 27, 2022 did grant a Variance to Ann Kim of
Cheng Design, applicant, on behalf of property owners Wendy Roess-Decenzo and Chris
Decenzo, pursuant to Atherton Municipal Code Chapter 17.16, 17.32 and 17.40 to allow
for a 25-foot side yard setback for a detached accessory structure (swimming pool) at 70
Linden Ave in Atherton (Assessor’s Parcel Number 061-0173-070). The Variance was
approved subject to the following conditions:
1. Construction of the swimming pool shall be in substantial compliance with the
plans prepared by Cheng Design dated April 12, 2022 and as reviewed by the
Planning Commission at its April 27, 2022 meeting. Any substantive changes to
the plans shall be reviewed by the Planning Commission.
2. The Variance is limited to the location of the proposed swimming pool as shown
on the plans prepared by Cheng Design, dated April 12, 2022, and does not establish
a setback for future additions to the residence.
3. A separate formal application for any future site improvements shall be submitted
to the Planning Department. This and all other present and future improvements to
the property shall comply with R1-A zoning provisions and other applicable
ordinances.
4. Applicant, its contractors, employees, assigns and agents shall comply with all
applicable state laws and the Town’s Municipal Code.
5. If no action has been taken in one year, this Variance will become null and void.
6. Applicant shall defend, indemnify, and hold harmless the Town of Atherton and its
agents, officers and employees from any claim, action or proceeding against the
Town, or its agents, officers and employees to attach, set aside, void, or annul, an
approval of the Planning Commission, or City Council concerning this project.

Lisa Costa Sanders
Town Planner
Effective Date: ___________
Atherton, CA

ATTACHMENT 2

April 12, 2022
TO: PLANNING COMMISSION
PROJECT: SINGLE FAMILY RESIDENCE, 70 LINDEN AVENUE, ATHERTON
APPLICANT’S VARIANCE FINDINGS
The applicant is applying for a variance for the following condition:
Location of the new pool within the 50’ side yard setback off of Linden Avenue.
A variance for a new pool in this location had been granted, but due to Covid-19 pandemic
related delays and associated concerns, the pool was not installed before the approval
expired. However, the house was constructed as planned around the previously approved
pool location, and the landscape screening was also designed around it. The site detention
trench and storm drainage lines have already been installed.

The applicant’s variance findings, outlined below, show how the proposed project meets the
Town Code Title 17 variance criteria (§17.16 VARIANCES):
17.16.030 Findings:
A. There are special circumstances applicable to the property, including size, shape,
topography, location, or surrounds, such that the strict application of this title deprives
such property of privileges enjoyed by other property owners in the vicinity and under
identical land use zoning district classifications.
The property’s special circumstance as a tapered, corner lot with a curved property line
along the Linden Avenue side is such that the building area is reduced into a somewhat
triangular zone with limited allowable pool locations. Complying with a strict application
of Title 17 would result in a pool closer to an adjacent, neighboring lot.
The limitations due to the shape of the site and its location at a corner, coupled with an
inward looking courtyard, are such that the strict application of this title deprives such
property of privileges enjoyed by other property owners in the vicinity and under
identical land use zoning district classifications.
As evidenced on the Arborist Map, potential pool locations are quite constrained by the
tree protection zones around the Heritage trees, and the existing detention trench and

storm drain lines. The proposed pool location has been shifted further from Heritage
Tree #1 than originally shown on the Arborist map to better protect that tree; the base
of the tree is now approximately 36’-5” from the excavation of the pool based upon the
44” diameter from the 2015 Arborist Map.
To screen the pool from Linden Avenue, there will be a mix of wood fencing and
landscape screening. The latter is comprised of a mix of Linden trees (Tilia cordata
‘Greenspire’), Crape Myrtles and a Pittosporum hedge.

B. Granting the variance does not constitute a special privilege inconsistent with the
limitations upon other properties in the vicinity and land use zoning district in which such
property is located.
The variance request does not constitute a special privilege, or increased use, over
neighbors or other properties in the zoning district. The location of the proposed
upgraded pool is close to the original pool along Linden Avenue, which keeps it further
from the neighbors and well masked behind the landscape screening shrubs, trees and
fencing.

C. Granting the variance will not adversely affect the interest of the public or the interest of
residents and property owners in the vicinity of the premises in question.
Locating the active use pool area at the “back” of the site would have a significantly
greater noise and activity impact on the neighbors. Granting the variance will not
adversely affect the interest of the public or the interest of residents while improving
the privacy and reducing noise for the neighboring property owners.

D. The granting of the variance is consistent with the objectives of the general plan and the
title. (Ord. 582 § 1 (Exh. A) (part), 2009)
Granting the variance will be consistent with the objectives of the general plan with
regards to landscape screening as well as fences and walls. The request is a deliberate
and thoughtful attempt by the designers to work within the spirit of the zoning code and
the uniqueness of the site, to find a way to balance the privacy needs of the owners and
their neighbors.
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