
 

DRAFT MINUTES 
Town of Atherton 

CITY COUNCIL/ATHERTON CHANNEL 
DRAINAGE DISTRICT 

JULY 19, 2006 
6:00 P.M. 

Meeting Room 
Town Administrative Offices 

91 Ashfield Road 
Atherton, California 

Special Meeting 

 
 
 
 

 
The meeting was called to order at 6:00 p.m. 
 
ROLL CALL 
 
PRESENT: James R. Janz 
  Jerry Carlson 
  Alan B. Carlson 
  Charles E. Marsala 
 Kathy McKeithen   

PUBLIC COMMENTS 

There were no public comments.  
 
CLOSED SESSION 
 
  A. CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED LITIGATION 
  Significant Exposure to litigation pursuant to subsection (b) of Government 

Code Section 54956.9: 
 
  One (1) potential case 
 
  B. CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED LITIGATION 
  Initiation of litigation pursuant to subsection (c) of Government Code Section 

54956.9: 
 
   Two (2) potential cases  
 

C. LIABILITY CLAIM – pursuant to Government Code Section 54956.95 
 
 Claimant:  Elaine Farnham 
 Agency Claimed Against:  Town of Atherton   
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RECONVENE TO OPEN SESSION 
 
 Report of action taken. 
 
 City Attorney Marc Hynes reported during open session that no reportable action was taken 

by Council regarding Item A.  Items B & C were continued to the end of the Regular City 
Council Meeting at which time the Closed Session was reconvened at 10:25 p.m. There was 
no reportable action taken on Item B.  With regard to Item C, Liability Claims, by 
unanimous vote of the Council, the claim brought by Elaine Farnham was denied. 

 
ADJOURN 
 
The Special Meeting adjourned at 10:45 p.m. 
 
Respectfully submitted, 
 
 
 
____________________ 
Charles E. Marsala 
Mayor 
 
 
Minutes Prepared by: 
 
Kathi Hamilton 
 
 
 



 DRAFT MINUTES 
Town of Atherton 

CITY COUNCIL/ATHERTON  
CHANNEL DRAINAGE DISTRICT  

July 19, 2006 
7:00 p.m. 

TOWN COUNCIL CHAMBERS 
94 Ashfield Road 

Atherton, California 
 

REGULAR MEETING 

 
 

 
 
 
 
 
 
 
 
 
 
 
Mayor Marsala called the meeting to order at 7:07 p.m. 
 
1. PLEDGE OF ALLEGIANCE 
 
2. ROLL CALL  
 

PRESENT:   James R. Janz 
    Jerry Carlson 
    Alan B. Carlson 

   Charles E. Marsala 
   Kathy McKeithen 
 

 City Manager Jim Robinson and City Attorney Marc Hynes were also present. 
 
3.  PRESENTATION 
 
  NONE 
      
4.  COUNCIL REPORTS 
 

• Vice Mayor Alan Carlson said he and Council Member McKeithen attended the 
Atherton Civic Interest League’s (ACIL) Emergency Preparedness Committee 
meeting on Saturday, July 15th.  The Town was divided into 14 divisions with 
captains for those areas.  The committee was off to a good start. 

• Council Member Jerry Carlson noted the Selby Lane School principal resigned 
to take a position with Partners in School Innovations.  Carolyn Williams was 
named overall principal.  The YES Reading Program would include reading 
comprehension next year.  He would be meeting with the new Superintendent of 
the Redwood City School District and Atherton residents to talk about 
continuing to make Selby a good school.  A meeting of the Finance Committee 
was held in June that included the Phase I report regarding the Building 
Department audit.  Financial irregularities were found in the way revenues 
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were being collected.  A Phase II report would provide more information. 
Approximately $100,000 in additional fees might be invoiced in the near future.  
On June 14, 2006, the special investigator hired by the Town submitted a 
confidential personnel report to the City Manager.  The City Council was 
denied access to any information from the report.  The Town’s Fraud Policy 
called for immediate notification of the Council if fraud occurred such as 
irregularities in collection of revenues.  Council was informed that the Fraud 
Policy was enacted after any irregularities had occurred, thus did not apply.  
The Council had responsibility for sharing whatever and to what extent 
irregularities occurred with Town residents.  He requested concurrence in 
directing staff to have a qualified third party conduct an audit of all Building 
Department files with the findings being presented to the Audit Committee and 
the City Council.  The audit should go back at least three years, to be completed 
and presented to Council at its October 18th City Council Meeting.  He 
requested that the Finance Committee be authorized to work out the scope of 
the audit with the auditor and that the auditor have full access to all Building 
Department records and files, as well as to personnel within the department.  
The City Manager should have no direct involvement in the audit other than to 
help facilitate in any way he was asked.  Anything short of the requests would 
not restore credibility to the Town.  The matter needed to be addressed at once 
and constituted an emergency situation. 

• Mayor Marsala asked the City Attorney for clarification on what constituted an 
emergency for the purpose of adding an item to the evening’s agenda 

• City Attorney Marc Hynes explained a 4/5 majority vote of the Council was 
needed to add an emergency item to the evening’s agenda.  Ordinarily, a 
dramatic circumstance to justify the emergency, e.g., a labor dispute or natural 
disaster, was needed.  The other manner by which an item could be added to an 
agenda was if the issue arose after the an agenda had been posted 72-hours 
before the meeting, also requiring a 4/5 majority.  He had not heard anything to 
suggest the issue arose after the agenda was prepared.  Absent an emergency 
finding, he suggested placing the item on a subsequent agenda.  

• Council Member McKeithen believed there was no question that the matter 
constituted an emergency.   

    
 MOTION – to add an emergency item to the evening’s agenda to discuss 

acquiring the use of an independent auditor to perform a comprehensive review 
of the Building Department    
 

  M/S McKeithen/A.Carlson  Ayes: 5    Noes: 0    Absent: 0    Abstain:  
 

• Council Member Jim Janz said the Atherton Rail Committee continued to look 
at available options regarding Caltrain. The best course of action was to 
cooperate with other cities concerned with service.  A July 6th press release 
announced that the Coalition to Expand Train Service (CETS) was formed, 
comprised of 14 past/present council members from San Mateo County.  A 
meeting of CETS was scheduled for Thursday, July 27th.    
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• Council Member McKeithen said the Transportation Committee met on July 
11th.  After discussion, a request for a pedestrian crosswalk at Hoover and 
Valparaiso Avenue resulted in a possible better solution: once the work on 
Valparaiso was completed and a berm-type curbing was installed, a pedestrian 
pathway could be created from Victoria Manor to El Camino Real creating a 
smooth walking surface. Additionally, the Police Department would monitor 
speed in the area.  A request for installation of a “No Entry During Rush Hour” 
sign at the entry way at 17th Ave and Holbrook Lane was deferred.  Calming 
devices would be tried first, along with monitoring traffic, in order to make a 
better judgment.  Council Member McKeithen said the big issue that evening 
concerned the Finance Committee and Audit Committee.   Six years ago when 
multiple problems existed in the Town, a forensic audit was performed which 
led to the formation of the Audit Committee and ultimately to the first 
unqualified audit that the Town had ever received in its history.  Last 
November, she began hearing concerns from residents and employees regarding 
possible improprieties in the Building Department.  Allegations encompassed 
fee collection irregularities including Road Impact Fees, incomplete files, 
valuation issues, enforcement lapses, favoritism, gifts, variance and permit 
questions, parcel tax concerns, and more.  She was informed by the Town’s 
attorney that she could not look into the issues on her own.  Lance Bayer was 
hired to do the factual, investigatory work, and she was to be his contact person 
and ultimately receive a copy of his report with any names deleted.  
Subsequently, Mr. Bayer was directed to reveal no investigatory results.  In 
early June, she and Council Member Jerry Carlson, both members of the 
Finance Committee, asked to see a copy of the report, but were refused.  The 
Town attorney said they would not be permitted to even question the attorneys 
involved as to the basis for their opinions in a Closed Session because it did not 
involve potential litigation.  She filed a public records request on June 13, 2006, 
which was ultimately denied.  The arguments for keeping the report secret were 
merely rote:  1) a personnel matter, 2) the information in the report was 
protected as attorney/client privilege, and 3) the right to privacy outweighed the 
right to know.  Building was Atherton’s number one business, a $100 million 
industry.  Without oversight, internal controls, and accountability, the process 
was unfair to everyone involved: to the residents who might live next to an 
illegal structure, to those who paid full payment of applicable fees and might be 
subsidizing those who managed to avoid paying their fair share, and to the 
contractors and developers whose activities were subject to speculation 
regarding improper behavior and, therefore, lived under suspicion.  She met 
last week with the City Manager to try to find a solution to the Building 
Department dilemma.  As one of the two members of the Town’s Finance 
Committee, as well as a member of the Audit Committee, she needed to know 
what aspects, if any, of the Building Department’s operations might have 
affected past and future finances.  She needed to know what structural 
guidelines needed to be put into place to protect against abuses.  She needed to 
understand how Atherton’s Municipal Code provisions should be amended to 
strengthen professionalism, fairness, understanding, and respect for the laws.  
She needed to be able to respond to the many complaints she received and 
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exercise with authority the job for which she was twice elected, including 
overseeing needed changes.  If alleged problems were found to be as 
inconsequential as the Town’s response indicated, the report should be made 
public.  If the investigation failed to investigate Building Department activity, 
but looked only at Building Department personnel, a new investigation should 
be conducted as recommended by Council Member Carlson.  Any problems 
should be looked at openly without fear to correct what might be wrong.  The 
process would enhance the Town’s efficiency, credibility, and image. 

• Mayor Marsala announced the annual Town barbecue sponsored by the 
Atherton Dames was scheduled for October 1st.  Music@Menlo would begin on 
Monday, July 24th, and continue for two weeks.  He hosted a barbecue for the 
Peninsula Division of the League of California Cities.  The reconstruction of 
Selby Lane was in progress. He informed the General Plan Committee that 
some residents contacted him regarding basements under accessory structures. 
He believed as the underground basement issue was evaluated, accessory 
structures needed to be included.  Mayor Marsala met privately with the 
Finance Director, City Manager, and City Attorney regarding the Building 
Department.  He did not want to diminish the efforts of the Audit Committee or 
any residents who worked to improve the Town; however, he was always 
concerned about protecting the morale of staff who worked incredibly hard for 
the Town. 

  
 MOTION – to place the emergency item on the Regular Agenda to be heard 

before Item No. 17    
 

  M/S A.Carlson/McKeithen  Ayes: 5    Noes: 0    Absent: 0    Abstain:  
 
5. PUBLIC COMMENTS   
 
 Steve Dostart, Atherton, recently purchased his home on Stockbridge Drive.  The main 

house was built in 1950, which he did not want to demolish.  He wanted to add an 
accessory structure with an underground playroom.  His interpretation of sections of 
the Municipal Code indicated that the buildable area applied to accessory structures. 

 
 Vice Mayor Alan Carlson said the intent of the Council at the time the ordinance was 

enacted was to prohibit basements outside of the main building footprint and within 
the setbacks in which the main building could be built, 50 to 60 feet.  Knowing the 
legislative history, he disagreed with Mr. Dostart’s interpretation and suggested he 
review the tapes of the meetings. 

 
 John Sisson, Atherton, spoke regarding truth in government.  As a citizen, he wanted 

to know what went on in the Town in order to know a good job was being done by 
Town staff.   

 
 John Ruggeiro, Atherton, commended Council Members Jerry Carlson and Kathy 

McKeithen for their statements and Vice Mayor Carlson for placing the item early on 
the agenda.  He spoke regarding the upcoming election.   
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6.  STAFF REPORTS 
 

• City Manager Jim Robinson welcomed back Police Chief Bob Brennan from 
vacation and commended Lieutenant Glenn Nielson for filling in for the Chief.  
He noted bids were opened the previous day for Item No. 14 on the Consent 
Calendar, the Valparaiso Avenue Reconstruction project, and suggested the 
item be removed for discussion.  City Manager Robinson welcomed Gary 
Binger to the Town as the new Interim Planning/Building Administrator.  Mr. 
Binger previously worked as the Community Development Director for the City 
of Walnut Creek and as the Deputy Executive Director of ABAG.  City 
Manager Robinson noted 600 Police Department surveys had been received. 
Those who had not responded to the survey would receive a phone call.  Interim 
Planning/Building Administrator Binger and he would be meeting with Gordon 
Siebert to implement the evaluation of code enforcement issues.  Council’s list 
of priorities would be completed by the end of July beginning of August. 

• Finance Director John Johns said the Phase II report regarding the Building 
Department’s permitting process review was completed and would be 
submitted to the Audit Committee on July 27th.  During Phase I, permit files 
were reviewed to determine whether Road Impact Fees or any other fees should 
have been collected at the time of application.   A number of exceptions were 
identified where property owners were allowed to circumvent the excavation 
surcharge.  A number of process weaknesses were identified in the assessment 
of collection of fees.  Based on the Phase I report, another review was conducted 
regarding damage assessment, i.e., to identify/quantify the amount of fees that 
should have been assessed and to verify that fees assessed and collected during 
the last 18 months had been done properly.  The Phase II report contained a 
recommendation to develop procedures that would improve the level of 
integrity of the process.  Revised procedures would be submitted to the Audit 
Committee, as well as a claim summary that identified the number of times in 
which fees were determined to be improperly assessed.  Eight files had been 
identified where fees were not assessed properly, totaling approximately 
$100,000.   Instances were identified in which departmental personnel appeared 
to have acted improperly in not assessing fees specifically related to the 
excavation surcharge that became effective in May 2005.  Property owners 
should have been assessed permit fees based upon a standard calculation; 
however, in some cases, the property owner was allowed to declare a value 
based on his/her word.  The next step was to present a claim, along with a notice 
to the applicant, for the amounts due and payable and the circumstances 
surrounding the claims.  All the documentation would be filed with the City 
Attorney in order to assess the collectibility of the claims and the sufficiency of 
the documentation.  He believed during the course of the review, facts and 
circumstances were identified that might be useful to the ongoing personnel 
investigation. 

• Vice Mayor Carlson said a copy of the Phase I and Phase II reports should be 
delivered to each City Council Member not on the Audit Committee on July 
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27th.  He suggested that the Council reinstate its meeting in August to discuss 
the reports. 

• Finance Director Johns said the Phase I audit was conducted to verify that 
excavation surcharges and other fees had been properly assessed and collected 
in accordance with the fee resolutions in place as recommended by the external 
auditors.  As a result of Phase I, exceptions were identified which suggested a 
pattern of inappropriate conduct. He alerted management and recommended 
that the scope of the personnel investigation be extended, expanded, or 
reopened to address the concerns.   Those in the Finance Department were 
unaware of the scope, nature, and objectives of the personnel investigation.  
During the course of the audit, he believed evidence was found that would be 
useful to support an investigation.  The information could not be disclosed as it 
was considered privileged.   

• Police Chief Bob Brennan said due to recent donations, the Police Activities 
League was able to present a check for $5,000 to the Menlo-Atherton High 
School football team for new equipment. 

• Public Works Director Duncan Jones reported the Selby Lane project was 
moving forward despite that a water main broke the previous evening.  The 
main was repaired and paving would begin the next week.  Regarding the claim 
presented to P.G.&E., no response had been received to date.  Council Member 
McKeithen asked that within the next week, Public Works Director Jones set up 
a meeting to discuss the landscaping near the train depot.  She had requested a 
report regarding a trench along Mandarin where illegal work occurred in the 
encroachment and what action would be taken. Public Works Director Jones 
said there was, in fact, no encroachment permit.  He was looking at alternatives 
for the drain. 

• City Attorney Marc Hynes reported out of Closed Session as follows:   
 

  A. CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED 
LITIGATION 

  Significant Exposure to litigation pursuant to subsection (b) of 
Government Code Section 54956.9: 

 
  One (1) potential case 
 
  No reportable action. 
 
  B. CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED 

LITIGATION 
  Initiation of litigation pursuant to subsection (c) of Government Code 

Section 54956.9: 
 
   Two (2) potential cases  
 
   Item continued to the end of the Regular City Council agenda. 
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C. LIABILITY CLAIM – pursuant to Government Code Section 54956.95 
 
 Claimant:  Elaine Farnham 
 Agency Claimed Against:  Town of Atherton   
 
 Item continued to the end of the Regular City Council agenda. 

 
7. COMMUNITY ORGANIZATION ROUNDTABLE REPORT  
   
 NONE 
     
 CONSENT CALENDAR   (Items 8 - 16) 
  
 Item No. 14 was removed from the Consent Calendar and placed at the end of the 

Regular Agenda for discussion. 
 
 Regarding Item No. 10, Finance Director John Johns clarified the report was for the 

Fiscal Year ended June 30, 2006, with the exception of some adjusting entries and 
accruals.  The final numbers for 2005/2006 would be presented as part of the Mid-Year 
Budget report.  Council Member Jerry Carlson requested the information be provided 
earlier.  Regarding Item No. 15, Public Works Director Duncan Jones explained the 
range in bids resulted from some contractors who wanted the work and others who bid 
high hoping they were the only bid.  He was satisfied with the quality of work.  

 
 MOTION – to approve the Consent Calendar as presented with the exception of Item 

No. 14, which was removed and placed at the end of the Regular Agenda for discussion 
 

 M/S J.Carlson/McKeithen     Ayes: 5    Noes: 0    Absent: 0    Abstain: 0 
 
 8. APPROVED MINUTES OF THE SPECIAL MEETING OF JUNE 14, 2006, 

AND THE REGULAR MEETING OF JUNE 21, 2006 
 
 9. APPROVED BILLS AND CLAIMS FOR MAY 2006 IN THE AMOUNT OF 

$758,976 
 10. ACCEPTED MONTHLY FINANCIAL REPORT FOR JUNE 2006 
 
  11. ACCEPTED THE ANNUAL INVESTMENT POLICY FOR FISCAL YEAR 

2006/2007 
 
  12. APPROVED A RESOLUTION AUTHORIZING THE FINANCE DIRECTOR 

AND CITY MANAGER TO INITIATE TRANSACTIONS WITH THE STATE 
OF CALIFORNIA LOCAL AGENCY INVESTMENT FUND 

 
  Adopted Resolution No. 06-12 regarding investment transactions with the State 

of California Local Agency Investment Fund. 
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 13. AWARD OF CONTRACT FOR THE 2006 PAVEMENT PATCHING 
PROJECT, PROJECT NO. 05-006 

 
  Awarded the contract for the 2006 Pavement Patching Project, Project No. 05-

006, to G. Bortolotto & Co., Inc., the lowest responsible bidder on the July 13, 
2006 bids, for $58,012.50, and to authorize the Mayor to sign the contract on 
behalf of the Town.  

 
 14. AWARD OF CONTRACT VALPARAISO AVENUE RECONSTRUCTION 

PROJECT, PROJECT NO.  05-003  (Removed from the Consent Calendar and 
placed at the end of the Regular Agenda for Discussion.) 

 
  Recommendation:  Award the contract for the Valparaiso Avenue 

reconstruction Project, Project No. 05-003, to the low bidder on the July 18, 
2006 bids, and to authorize the Mayor to sign the contract on behalf of the 
Town.  (Removed from the Consent Calendar and placed at the end of the 
Regular Agenda for discussion.)

 
 15. AWARD OF CONTRACT FOR STREET RECONSTRUCTION PHASE III, 

PROJECT NO. 05-005 
 
  Awarded the contract for Street Reconstruction Phase 3, Project No. 05-005, to 

O’Grady Paving Inc., the low bidder on the June 29, 2006 bids, for $883,930, 
with a 10% construction contingency of $88,393, for a total authorization of 
$972,323 and to authorize the Mayor to sign the contract on behalf of the Town. 

 
 16. APPROVED AMENDMENT NO. 3 TO THE AGREEMENT BETWEEN THE 

TOWN OF ATHERTON AND THE CITY OF REDWOOD CITY FOR 
VEHICLE MAINTENANCE SERVICES AND FUEL PURCHASING 

 
  Approved the amended agreement between the Town of Atherton and the City 

of Redwood City for vehicle maintenance services and fuel purchasing. 
  
 PUBLIC HEARINGS    NONE 
 
 REGULAR AGENDA   (Items 17 - 22) 
 
 17 A. DISCUSS ION AND POSSIBLE DIRECTION TO STAFF REGARDING THE 

USE OF AN INDEPENDENT AUDITOR TO PERFORM A 
COMPREHENSIVE REVIEW OF THE BUILDING DEPARTMENT’S 
POLICIES AND PROCEDURES  (Added to the agenda by a 4/5 vote of the 
Council) 

 
  Council Member Jerry Carlson recommended conducting an audit of the 

Building Department’s files, records, and transactions to be performed by a 
qualified outside auditor going back three years and possibly more.  The 
Finance Committee should be involved with the auditor to discuss the scope, 
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and the scope should be authorized by the full Council to ensure the scope of the 
audit encompassed concerns regarding processes/internal controls.   The 
auditor should have complete access to the Building Department’s records/files 
and personnel to determine whether or not problems existed.  The auditor 
should report to the Council, and any findings would be a matter of public 
record.  He was concerned with credibility.  The Building Department needed to 
be reengineered.  The Town was made up of professionals who expected a 
government organization that performed in a professional manner. 

 
  Council Member McKeithen added that the Finance Director should have sole 

oversight of the project on a day-to-day basis as he reported to the Audit 
Committee, the Finance Committee, and ultimately the Council. 

 
  Mayor Marsala asked whether there were restrictions on access to the Building 

Department’s records. 
 
  City Manager Jim Robinson said the process would be the same as performed 

by the Town’s outside auditor every year, which resulted in an unqualified 
Town audit for the past five years.  The auditor would obtain information and 
file a report.  The Building Department needed to perform its day-to-day work; 
however, he saw no impediments.   

 
  Mayor Marsala supported Council Member Carlson’s proposal and said if a 

problem existed, the Council would address it. 
 
  Council Member Janz asked for clarification that an outside independent 

auditor would be hired by the Town. 
 
  Council Member Carlson believed the Town already had an outside qualified 

auditor handling the Phase I and Phase II studies who could also perform the 
new audit.  

 
  Finance Director John Johns said the Town had the resources to accomplish 

Council’s request, which could become Phase III.  A professional engineer 
might be needed to assist with technical issues.  An independent auditor was 
onsite, working under his supervision, and was very well qualified. 

  
  Council Member McKeithen said whoever was performing the audit needed to 

understand Building Department rules; Atherton rules/regulations; and state 
rules regarding building, design processes, and management. 

 
  Finance Director Johns clarified an outside auditor was already onsite who 

could perform a quality assurance review and develop a simple list of objective 
criteria by which an assessment could be made whether Building Department 
files where processed properly.  Every file that had been finalized and issued an 
occupancy permit should contain three documents:  1) a certification of height; 
2) a certification of setback requirements performed by a licensed professional 
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engineer; and 3) a calculation of required floor area ratio based upon data 
contained within the plans.  Some criteria might need the judgment of an 
engineer.  The Phase III audit would take 8 to 12 weeks to complete. 

 
 Council Member Janz suggested that the Council could receive the Phase II 

report at the August City Council Meeting and the Phase III report could be 
returned to the Council Meeting of October 18th. 

 
 Finance Director Johns said a statement of work for Phase III would be 

developed immediately and could be submitted to the Finance Committee, the 
Audit Committee, and then to the full Council. 

 
  Vice Mayor Alan Carlson had several issues, the most important of which was 

that the residents needed to have confidence in their Town government.  
Therefore, the Town needed to be as expeditious as possible in ascertaining the 
information, which should flow directly to the City Council.   The first step was 
for Council to agree on the scope of the audit. He suggested the Council meet in 
a Special Meeting during the week of July 31st to discuss the scope of the audit.  
He queried that the previous study reviewed the last 18-months and was a 
verification of all fees.   

 
  Finance Director Johns said the focus of Phase I was on applications that were 

received shortly before the effective date of the excavation surcharge and 
resulted in identifying 6 files out of 30 with problems, representing $70,000 
worth of fees.   The second task was to look at all files that had any evidence of 
remodeling activity where the Building Department had used the owner’s 
declaration of value instead of the standard $250 per square foot valuation.  He 
identified about 4 files representing $12,000 in fees.  From the audit procedures 
he used, looking at 140 files, he was able to come within an acceptable degree of 
error that 115 files had been processed correctly; however, there were 
exceptions within that population that gave pause.  The new audit would be an 
entirely separate review and entailed establishing a checklist and establishing a 
process of verifying consistency with the criteria.  

 
  Vice Mayor Carlson asked whether the review of the Building Department 

indicated that proper policies and procedures were in place but not followed, or 
whether appropriate policies and procedures did not exist. 

 
  Finance Director Johns had believed certain controls were in place based upon 

the representation of management.  However, after reviewing the files, he found 
that either controls were not in place or staff was not adhering to them.  Other 
procedures should be implemented immediately and had been documented. 

 
  Vice Mayor Carlson asked for documentation in the report to be presented next 

week on the policies and procedures that were in place but were enforced in a 
lax manner or not implemented, and to identify those additional policies and 
procedures which were recommended to be implemented. 
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  Finance Director Johns said the Phase I report identified those policies and 

procedures that were not in place or were not adhered to.  The Phase II report 
indicated how it should be done in the future.  Additionally, he would be better 
able to ascertain how long Phase III would take after the scope was developed. 

 
  Vice Mayor Carlson was interested in fixing whatever problems were identified 

as quickly as possible, which would be the first step in restoring confidence in 
the Building Department.  He recognized that personnel matters were in the 
purview of the City Attorney and the City Manager, he recognized the legal 
significance of personnel matters as a labor and employment attorney, and he 
realized that public employees had greater protections than private sector 
employees.  The City Council could be put in the position of ultimately deciding 
whether a personnel action should be upheld. 

  
 Council Member McKeithen asked how building heights, setbacks, size of the 

structure, etc., would be verified.  A surveyor had verified the height of a 
structure using the term “finished” grade.  She had yet been able to define the 
term.  

 
 Finance Director Johns said with respect to height verification and setback 

requirements, every file should have a certification from a licensed engineer.  If 
any language in the certification was questioned, the surveyor should be 
required to clarify the original language.    

 
 Mayor Marsala asked what percentage of permits represented over $100 

thousand or under $50 thousand and whether lower amounts should be 
reviewed as well.  He questioned whether current fee collection practices and 
current staffing levels were adequate.  

  
 Finance Director Johns said the Phase I report contained a tabulation of 

permits issued by permitted value.  He thought the current distributed cash 
receipting process was in the best interest of customer service and that adequate 
staff was available in both the Finance and Building Departments to facilitate 
the processes. 

 
 Council Member Carlson encouraged staff to review files with a value lower 

than $100 thousand dollars because irregularities often happened in the case of 
lower value transactions. He was concerned adequate information systems were 
not in place to provide the proper controls. 

 
 Finance Director Johns said staff reviewed files with a low dollar value based 

upon their description to ascertain whether they should have a higher dollar 
value.  Instances had been identified where the owner’s declaration was $40 
thousand, but the actual permitted value should have been $120 thousand. 
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 Vice Mayor Carlson asked staff to prepare a flow chart showing the processes 
currently in place and a flow chart showing any changes that were 
implemented. 

 
 John Sisson, Atherton, requested that the report be made available to the public 

when it was completed.  
 
 John Ruggeiro,  Atherton, spoke regarding the investigation done by Lance 

Bayer. 
 
 Jim Dobbie, Atherton, stated that the big business in Atherton was real estate.  

Rumors around the Town regarding favoritism toward developers pointed to a 
conflict of interest.   

 
 MOTION – to initiate a Phase III audit under the supervision of the Finance Director, 

using outside qualified resources to audit the files/records of the Building Department, 
going back a sufficient amount of time to ascertain any weaknesses in internal 
controls/processes; to develop a scope of work to be presented to the City Council at a 
Special Meeting during the week of July 31, 2006, with a final report to be presented to 
the full Council at its Regular Meeting in October.  Further, direction was given to the 
City Manager to pole the Council for availability for a Special Meeting during the 
week of July 31, 2006. 

  
 M/S J.Carlson/McKeithen     Ayes: 5    Noes: 0    Absent: 0    Abstain: 0  
 
 17.B. ADOPTION OF A RESOLUTION ENDORSING THE PARKS FOR THE 

FUTURE CONCEPT AND RECOMMENDING THAT THE SAN MATEO 
COUNTY BOARD OF SUPERVISORS PLACE THE MEASURE ON THE 
NOVEMBER BALLOT 

 
 City Manager Jim Robinson presented the staff report. Parks for the Future 

was an effort to secure dedicated tax-based revenues to support the parks- and 
recreation-related activities of San Mateo County.  Voter approval of a measure 
to increase sales tax by1/8th of a cent for a period of 25 years was needed.  The 
San Mateo County Board of Supervisors was expected to take final action at its 
August 1, 2006, meeting to place the item on the November 2006 ballot.   

 
  Vice Mayor Alan Carlson noted the Town would be required to maintain its 

current General Fund contribution to the Park & Recreation budget. He 
queried how the amount was determined and what the benchmark would be at 
the present time  

 
  City Manager Jim Robinson said if the 1/8-cent tax was approved, the revenue 

would be used to support ongoing or existing programs at the current level.  
The Town’s ongoing programs were fairly minimal. 
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  Cecily Harris, San Carlos, Chair, Parks & Recreation Commission, said the 
City of San Carlos discussed the maintenance of effort issue and decided during 
a time of budget cutting, no more could be cut from the Parks & Recreation 
budget than any other department.  Her understanding of the maintenance of 
effort was that it was based on the last several years’ figures.   

 
  Finance Director Johns said the information he had on how the calculation for 

the maintenance of effort was determined provided three scenarios, and he was 
comfortable with all three.  The amount of revenue coming from the tax 
measure was perhaps twice as much as the Town was currently providing. 

 
  Ms. Harris said seven of the nine Bay Area counties had some type of dedicated 

funding.  San Mateo County did not.  The revenue from the tax could be used 
for maintenance and operations, not just capital improvements.  The Town 
determined how the money would be used.  The Board of Supervisors 
unanimously endorsed the ballot measure on the first reading and would be 
meeting on August 1, 2006, for a final vote. 

 
  Linda Liebes, Atherton, said the Town had been among the leaders in 

supporting the effort from the beginning.  Mayor Marsala and Council Member 
Janz attended the first meeting.  The Park & Recreation Commission was 
involved, as well as the City Manager.  She asked for continued support and 
encouragement to other jurisdictions to support the measure.  

 
  MOTION – to  adopt Resolution No. 06-13 endorsing the Parks for the Future 

concept and recommending that the San Mateo County Board of Supervisors 
place the measure on the November ballot. 
 

  M/S  McKeithen/J.Carlson     Ayes: 5    Noes: 0    Absent: 0    Abstain: 0 
 
  Mayor Marsala called for a recess at 9:40 p.m.  The meeting was reconvened at 

9:49 p.m. 
 
 18. PARK LANE COMMUNITY POLICING REPORT – UPDATE 
 
  Police Chief Bob Brennan presented the staff report.  During the months of 

May and June, seven calls were received regarding Park Lane.  Some were 
procedural, and a few had merit where action was taken.  The situation was 
better, projects were finishing up, and most vehicles could be parked onsite.  An 
audit was performed for one week, four times a day, checking for before 8 a.m. 
and after 5 p.m. violations, parking violations, and trash accumulation, which 
resulted in one violation. 

 
  Council Member McKeithen believed the report was more favorable than the 

actuality.  She received several complaints on July 5, 6, and 7 from residents. 
Standards had fallen off which was indicative of the problem that the remedy 
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often did not last.  A regular code enforcement system would eliminate the need 
for citizens to report neighbors. 

   
  A discussion ensued regarding a recent burglary and subsequent arrests.  

Arrests were also made at construction sites in the past few months.  Many of 
these crimes were related to narcotics rather than gangs. 

   
  Direction was given to staff to present a follow-up report to the City Council in 

three months. 
    
 19. REPORT ON TOWN PARTICIPATION IN REGIONAL AGENCIES 
 
  At the Regular City Council Meeting of June 21, 2006, the City Council directed 

staff to provide a list of regional organizations of which the Town is a member 
as well as to provide a tabulation of membership fees paid to such entities in FY 
2005-06 

 
  Finance Director John Johns said the report showed the fees paid to regional 

associations, the majority of which came out of the City Council’s budget, based 
upon tabulation of data in the accounts payable database.   

 
  Council Member Janz queried whether information was received on the 

benefits of participating in the Abandon Vehicle Program. 
 
  City Manager Jim Robinson spoke to three people involved in the program 

from C/CAG and received three different answers.  Those cities that had a large 
abandoned vehicle problem received a great benefit from participation in the 
program.  His understanding was even if there was no activity in a quarter, the 
Town would receive approximately $400; however, that fact had not been 
confirmed.  Staff was continuing to look into the issue.  

 
 20. REVIEW AND APPROVE A RESOLUTION AUTHORIZING THE TOWN 

OF ATHERTON TO BECOME A MEMBER OF A COUNTYWIDE SUB-
REGION, AN ENTITY THAT WOULD LOCALLY ADMINISTER ABAG’S  
REGIONAL HOUSING NEEDS ALLOCATION PROCESS (RHNA)  

 
  Council Member Janz said that state legislation existed that allowed 

communities within the state that were contiguous to work together on the 
housing allocation process.  If the Town participated in the sub-region process, 
the sub-region could be assigned less of a housing quota than the same sub-
region would have been assigned for its member entities.  Additionally, by 
participating in the sub-region group, the information collected for the Housing 
Element, could be used by the participants regardless of whether they continued 
to participate. 

 
  Deputy Town Planner Lisa Costa Sanders clarified if all the communities in the 

County joined, the housing allocation would be distributed among all the 
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communities.  For example, if Atherton chose to meet the requirement by 
making an in-lieu payment, the money could be distributed to any community 
within the County. 

 
  Vice Mayor Alan Carlson encouraged participation in the process on every 

level. 
 
  MOTION – to  adopt Resolution No. 06-14 authorizing the Town of Atherton to 

become a member of a Countywide Sub-Region, an entity that could locally 
administer ABAG’s Regional Housing Needs Allocation Process (RHNA). 
 

  M/S  Janz/McKeithen    Ayes: 5    Noes: 0    Absent: 0    Abstain: 0 
 
 21. CONSIDER CREATING A TWO-MEMBER SUBCOMMITTEE OF THE 

COUNCIL ON EMERGENCY PREPAREDNESS  
 
  City Manager Jim Robinson said Council, at its last meeting, suggested a 

subcommittee be created on emergency preparedness.  Council Member 
McKeithen volunteered to chair the committee.  The item was placed on the 
evening’s agenda to create the committee and develop the scope. 

 
  Council Member McKeithen clarified that she and Vice Mayor Alan Carlson 

would discuss the scope of the subcommittee after its creation. 
 
  Mayor Marsala suggested rotating in the other members of the Council in 

subsequent years in order to gain expertise in emergency preparedness. 
 

  MOTION – to create a two-member subcommittee for emergency preparedness 
composed of Council Member McKeithen and Vice Mayor.  Further, Council 
Member McKeithen and Vice Mayor Carlson will meet to develop the scope of 
the subcommittee. 
 

  M/S  McKeithen/A.Carlson  Ayes: 5    Noes: 0    Absent: 0    Abstain: 0 
    
 22. CONSIDERATION OF DESIGNATING A VOTING DELEGATE AND 

ALTERNATE FOR THE 2006 LEAGUE OF CALIFORNIA CITIES ANNUAL 
CONFERENCE 

 
  City Manager Jim Robinson said if Council intended to participate in the 

League of California Cities Annual Conference and participate as a voting 
delegate, Council needed to authorize one of its members to represent the Town 
at the Annual Business Meeting. 

 
  Council Member Jerry Carlson expressed interest in attending the League 

meeting. 
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  MOTION – to appoint Council Member Jerry Carlson as a voting delegate to 
the League of California Cities Annual Conference and the Annual Business 
Meeting to be held in San Diego from September 6 through September 9, 2006.. 
 

  M/S Janz/McKeithen    Ayes: 5    Noes: 0    Absent: 0    Abstain: 0 
 
 14. AWARD OF CONTRACT VALPARAISO AVENUE RECONSTRUCTION 

PROJECT, PROJECT NO.  05-003 
 
  Public Works Director Duncan Jones presented the staff report.  Bids were 

received the previous day and were considerably higher than the engineer’s 
estimate.  The difference between the low bidder and the engineer’s estimate 
was almost exclusively due to asphalt prices.  He interviewed the low bidder as 
to whether it would be beneficial to re-bid the project when more competition 
might exist and was told labor costs historically increased and there was no 
guarantee asphalt prices would go down.  Public Works Director Jones 
recommended proceeding with the project so as to not risk price increases.  
 
A discussion ensued regarding the merits of re-bidding the project, 
investigating alternatives to asphalt, constructing the project, moving funds 
from the current year’s budget to complete the project and delay other projects 
into the next year. 
 
MOTION – to award the contract to the low bidder on the July 18, 2006 bids, 
Interstate Paving and Grading, Inc., not to exceed $1,840,766.95, and to 
authorize the Mayor to sign the contract on behalf of the Town 
 
M/S McKeithen/Janz   Ayes: 5    Noes: 0    Absent: 0    Abstain: 0 

 
 23. PUBLIC COMMENTS 
 
  There were no public comments. 
 
 24. ADJOURNMENT 
 
  Mayor Marsala adjourned the meeting at 10:22 p.m. to a Continued Closed 

Session  
 
  B. CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED 

LITIGATION 
  Initiation of litigation pursuant to subsection (c) of Government Code 

Section 54956.9: 
 
   Two (2) potential cases  
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  C. LIABILITY CLAIM – pursuant to Government Code Section 54956.95 
 
 Claimant:  Elaine Farnham 
 Agency Claimed Against:  Town of Atherton   
 

  There was no reportable action taken on Item B.  With regard to Item C, by a 
unanimous vote of the Council, the claim was denied. 

 
 

Respectfully submitted, 
 

 
 

____________________ 
Kathi Hamilton 
Acting City Clerk 



Item No. 11 

 
CITY COUNCIL STAFF REPORT 
 
 
TO:  HONORABLE MAYOR AND CITY COUNCI
  JAMES H. ROBINSON, CITY MANAGER 
 
FROM: POLICE CHIEF ROBERT J. BRENNAN  
 
DATE: FOR THE MEETING OF AUGUST 16, 2006 
 
SUBJECT: RESPONSE TO THE CIVIL GRAND JURY R

CRIMES 
 
 
RECOMMENDATION:  
 
This is an informational staff report that does not require action b
  
INTRODUCTION:  
 
On July 29, 2006, City Manager Jim Robinson received a letter fr
Grand Jury requesting a response to an inquiry regarding the Tow
and experience with internet crimes over the last two years. The G
Town of Atherton respond to the inquiry in writing by August 11
the City Manager, the Police Chief has responded to the request a
the due date of August 11, 2006. 
 
ANALYSIS:  
 
See the letter of response to the Grand Jury request.  
 
FISCAL IMPACT: 
 
At this time, the Grand Jury is gathering information that will be 
recommendations will be made. There is no fiscal impact at this t
requirements may change that could affect Atherton fiscally. 
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Prepared by:      Approved by: 
 
 
 
________________________   ___________________________ 
Robert J. Brennan     James H. Robinson 
Chief of Police     City Manager 
 
Attachments 
* Letter of request from the San Mateo County Grand Jury 
* Letter responding to the request by the Grand Jury  
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Item No. 12 

 

 
Town of Atherton 

  
CITY COUNCIL STAFF REPORT 
 

 TO:  HONORABLE MAYOR AND CITY COUNCIL 
 

 FROM: JAMES H. ROBINSON, CITY MANAGER 
 

DATE: FOR THE MEETING OF AUGUST 16, 2006 
 
SUBJECT: AMENDMENT TO THE PROFESSIONAL SERVICES AGREEMENT 

BETWEEN THE TOWN OF ATHERTON AND BKF ENGINEERS TO 
REVIEW THE TOWN’S DRAINAGE CRITERIA 

 
 
RECOMMENDATION 
 
Staff recommends that the City Council approve the amendments in the attached Professional 
Services Agreement with BKF Engineers for the Review of the Town’s Drainage Criteria. The 
amendments have been requested by BKF and are highlighted in the attached agreement. An 
email is also attached providing some explanation for the requested amendments.   The 
proposed amendments have been reviewed and approved by the City Attorney. 
 
BACKGROUND:  
 
The City Council approved a Scope of Work and Professional Services Agreement for Review 
of the Town’s Drainage Criteria at its meeting of May 17, 2006.  The attached exhibit “A” 
provides the Project Approach, the Scope of Work, and Exhibit “B,” which provides the 
Payment Schedule. Following approval of the agreement, BKF requested amendments to the 
agreement. There are no proposed changes to the attached Scope of Work or Payment 
Schedule. 
 



PROFESSIONAL SERVICES AGREEMENT FOR 
 Review of Town’s Drainage Criteria 

 
 THIS AGREEMENT is entered into between the Town of Atherton, a municipal corporation, 
hereinafter referred to as "the City", and BKF Engineering, hereinafter referred to as the 
"Consultant", in consideration of the mutual benefits, terms, and conditions hereinafter specified. 
  
1. Project Designation.  The Consultant is retained by the City to perform engineering services in 
connection with the project designated as Review of Town’s Drainage Criteria.  
 
2. Scope of Services.  Consultant agrees to perform the services, identified on Exhibit "A" titled 
“Project Approach” attached hereto, including the provision of all labor, materials, equipment 
and supplies. 
  
3. Time for Performance.  Work under this contract shall commence upon the giving of written 
notice by the City to the Consultant to proceed. Consultant receipt of a Purchase Order shall 
constitute said notice. Consultant shall perform all services and provide all work product 
required pursuant to this agreement within 180 calendar days from the date written notice is 
given to proceed, unless an extension of such time is granted in writing by the City. 
  
4. Payment.  The Consultant shall be paid by the City for completed work and for services 
rendered under this agreement as follows: 
  
 a. Payment for the work provided by Consultant shall be made as provided on Exhibit "B" 
attached hereto, provided that the total amount of payment to Consultant shall not exceed 
$ 132,900 without express written modification of the agreement signed by the City. 
  
 b. The consultant may submit vouchers to the City once per month during the progress of the 
work for partial payment for project completed to date, up to 85% of total project costs.  Such 
vouchers will be checked by the City, and upon approval thereof, payment will be made to the 
Consultant in the amount approved. 
  
  c. Final payment of any balance due the Consultant of the total contract price earned will be 
made promptly upon its ascertainment and verification by the City after the completion of the 
work under this agreement and its acceptance by the City. 
  
  d. Payment as provided in this section shall be full compensation for work performed, services 
rendered and for all materials, supplies, equipment and incidentals necessary to complete the 
work. 
  
  e. The Consultant's records and accounts pertaining to this agreement are to be kept available 
for inspection by representatives of the City and state for a period of three (3) years after final 
payments.  Copies shall be made available upon request. 
  
5. Ownership and Use of Documents.  All documents, drawings, specifications and other 
materials produced by the Consultant in connection with the services rendered under this 
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agreement shall be the property of the City whether the project for which they are made is 
executed or not.  City agrees that Consultant shall bear no responsibility for any 
modifications by others made to the documents prepared by the Consultant. City agrees 
that Consultant shall bear no responsibility for any re-use by third parties to the 
documents prepared by the Consultant except for the specified use. The Consultant shall be 
permitted to retain copies, including reproducible copies, of drawings and specifications for 
information, reference and use in connection with Consultant's endeavors. 
  
6. Compliance with laws.  Consultant shall, in performing the services contemplated by this 
agreement, faithfully observe and comply with all federal, state, and local laws, ordinances and 
regulations, applicable to the services to be rendered under this agreement. 
  
7. Indemnification.  Consultant shall indemnify, defend and hold harmless the City, its officers, 
agents and employees, from and against any and all claims, losses or liability, or any portion 
thereof, including reasonable attorneys fees and costs, arising from injury or death to persons, 
including injuries, sickness, disease or death to Consultant's own employees, or damage to 
property occasioned by a negligent act, omission or failure of the Consultant. 
  
8. Insurance.  The Consultant shall secure and maintain in force throughout the duration of this 
contract comprehensive general liability insurance with a minimum coverage of $1,000,000 per 
occurrence and $2,000,000 aggregate for personal injury, and $1,000,000 per 
occurrence/aggregate for property damage. Said general liability policy shall name the Town of 
Atherton as an additional named insured and shall include a provision prohibiting cancellation of 
said policy except upon thirty (30) days prior written notice to the City. Certificates of coverage 
as required by this section shall be delivered to the City within fifteen (15) days of execution of 
this agreement. 
  
9. Independent Contractor.  The Consultant and the City agree that the Consultant is an 
independent contractor with respect to the services provided pursuant to this agreement.  Nothing 
in this agreement shall be considered to create the relationship of employer and employee 
between the parties hereto.  Neither Consultant nor any employee of Consultant shall be entitled 
to any benefits accorded City employees by virtue of the services provided under this agreement.  
The City shall not be responsible for withholding or otherwise deducting federal income tax or 
social security or for contributing to the state industrial insurance program, otherwise assuming 
the duties of an employer with respect to Consultant, or any employee of Consultant. 
  
10. Covenant Against Contingent Fees.  The Consultant warrants that he has shall not 
employed or retained any company or person, other than a bona fide employee working solely 
for the Consultant, to solicit or secure this contract, and that he has not paid or agreed to pay any 
company or person, other than a bona fide employee working solely for the Consultant, any fee, 
commission, percentage, brokerage fee, gifts, or any other consideration contingent upon or 
resulting from the award or making of this contract.  For breach or violation of this warranty, 
the City shall have the right to annul this contract without liability or, in its discretion to deduct 
from the contract price or consideration, or otherwise recover, the full amount of such fee, 
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commission, percentage, brokerage fee, gift, or contingent fee. 
  
 
 
11. Assignment.  The Consultant shall not sublet or assign any of the services covered by this 
agreement without the express written consent of the City.  
 
12. Non-Waiver.  Waiver by the City of any provision of this agreement or any time limitation 
provided for in this agreement shall not constitute a waiver of any other provision. 
  
13. Termination.  
  a. The City reserves the right to terminate this agreement at any time by giving thirty (30) days 
written notice to the Consultant. 
  
  b. In the event of the death of a member, partner or officer of the Consultant, or any of its 
supervisory personnel assigned to the project, the surviving members of the Consultant hereby 
agree to complete the work under the terms of this agreement, if requested to do so by the City.  
This section shall not be a bar to renegotiations of this agreement between surviving members of 
the Consultant and the City, if the City so chooses. 
  
14. Notices.  Notices to the Town of Atherton shall be sent to the following address: 
 
 Building Official 
 91 Ashfield Road 
 Atherton, CA 94027 
 
 Notices to Consultant shall be sent to the following address: 
  
 15. Integrated Agreement. This Agreement together with attachments or addenda represents the 
entire and integrated agreement between the City and the Consultant and supersedes all prior 
negotiations, representations, or agreements written or oral. This agreement may be amended 
only by written instrument signed by both City and Consultant. 
   
 DATED this _______ day of ___________, 2006. 
  
  
 Town of Atherton       Consultant 
  
  
 By ______________________   By __________________________     
     Charles E. Marsala     
     Mayor 
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EXHIBIT "B" 
 PAYMENT 

 
 1. Consultant shall be paid up to $132,900 as per Exhibit B-1 to complete the scope of work as 
outline in Exhibit "A". 
  
 2. The consultant may submit vouchers to the City once per month during the progress of the 
work for partial payment for project completed to date, up to 85% of total project costs.  Such 
vouchers will be checked by the City, and upon approval thereof, payment will be made to the 
Consultant in the amount approved. 
  
 3. Final payment of any balance due the Consultant of the total contract price earned will be 
made promptly upon its ascertainment and verification by the City after the completion of the 
work under this agreement and its acceptance by the City. 
 



                                Item No.  14                    
 

 

Town of Atherton 

 
CITY COUNCIL STAFF REPORT 
 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JAMES H. ROBINSON, CITY MANAGER 
 
FROM: JOHN P. JOHNS, FINANCE DIRECTOR 
 
DATE: FOR THE MEETING OF AUGUST 16, 2006 
 
SUBJECT: PHASE III BUILDING DEPARTMENT PERMIT AND PROCESS AUDIT 
 
 
RECOMMENDATION: 
 
Approve the project plan to conduct Phase III of the Building Department permit and processes 
audit. 
 
INTRODUCTION: 
 
At the regularly scheduled meeting of July 19, 2006, the City Council directed staff to develop and 
present a project plan to expand the scope of the Finance Department’s assessment of the Building 
Department permit fee assessment and collection practices. Specifically, the Council directed staff 
to extend the scope of the internal audit to include a quality assurance review of the systems and 
procedures used to perform plan checks, building inspection services and activities related thereto.  
 
Presented as attachments I and II to this report are copies of the Finance Department’s Phase I and 
Phase II reports on the Building Department permit and process audit. Since the review directed 
by Council will be conducted subsequent to Phases I and II of the Finance Department’s audit of 
the Building Department’s fee assessment and collection activities, and since the knowledge 
derived from such activities will be used in conducting this quality assurance review, the project is 
described herein as Phase III of the Building Department Permit and Process Audit. 
 
Phase III Audit scope, objectives, and procedures to be employed 
 
Staff proposes that the Phase III scope of review include an evaluation of both the Department’s 
business processes and supporting systems as well as an examination of selected building permit 
files for which construction was in progress during calendar years 2001 through 2006.  
 



 
The objectives of this quality assurance review will be: 
 

• To identify exceptions in building permits for the purpose of identifying systematic 
deficiencies within the Building Department’s plan check, permit issuance, and building 
inspection processes; and, 

 
• To identify and recommend improvements in the Building Department’s business and 

recordkeeping practices to enhance organizational effectiveness. 
 
To accomplish these objectives staff will implement a five-part audit program consisting of the 
following tasks and activities: 
 
Part 1 – Conduct an Assessment of Physical and Electronic Recordkeeping Systems 
 
This task will consist of reviewing the systems and procedures used to process applications for 
building permits, to perform plan reviews and building inspections, and to provide accountability 
over the results of such activities. 
 
This task will be conducted for the purpose of determining whether: 
 

• Sufficient documentation exists (such as employee desk manuals and/or a Department-
wide policies and procedures manual) that provides Building Department employees with 
the knowledge base necessary to effectively carry out their respective duties and 
responsibilities and to provide accountability over departmental and individual 
performance; 

 
• Electronic and paper-based recordkeeping systems employed by the Department to process 

transactions efficiently, to enable management to deploy resources economically and to 
gauge the overall effectiveness of the organization; and, 

 
• Administrative controls are in place to adequately safeguard the information assets of the 

Department and to provide for a high degree of integrity of the data contained within the 
electronic and physical record-keeping systems that the Department maintains.  

 
Part 2 – Risk Assessment and Selection of Building Permit File for Review 
 
Through an extraction and analytic review of data contained the Building Department’s permit 
tracking system, we will identify building permit files with characteristics indicative of either 
incomplete or improper handling by the Building Department, such as instances of: 
 

• Incomplete or contradictory inspection results; 
• Projects for which only one Building Inspector performed all inspections on a project; 
• Projects for which construction was not initiated within 180 days of permit issuance; 
• Projects that have remained in an active status for more than two years after the stated 

expiration date of the permit 
• Projects for which the number or frequency of inspections which would appear to be 

insufficient in light of the size and or complexity of the project; 
• Projects that have been finalized without appearing to have satisfied all of the 

requirements; 



• Instances of apparent non-conformity with applicable building codes and/or Town zoning 
ordinances that have been brought to the attention of management or the City Council.  

 
Additionally we will randomly select projects which may have a high degree of inherent risk 
associated therewith, such as projects of an unusually high dollar value.  
 
As a part of this risk assessment staff anticipates identifying 40 to 60 building permit files that will 
be subject to an examination of all the records contained therein.  
 
To ensure that audit staff is productively engaged during this review, we will provide the Building 
Department with a list of building permit files selected for review and require that such files be 
produced within five business days of the date of the request of audit staff.  
 
It should also be noted that some of the files audit staff will select for review may have already 
been closed out and the original records converted to Microfiche. For any and all instances in 
which the physical record is no longer available, we will request that the Building Department 
produce a complete set of documents in hard copy form from such Microfiche records. 
 
Part 3 – Perform substantive testing of building permit files 
 
Upon completion of our risk assessment and initial sampling of files we will establish a statement 
of evaluative criteria to ascertain whether the Building Department obtained sufficient competent 
evidence that buildings constructed or modified within the Town limits were done so in 
accordance with all applicable ordinances and statues.  
 
The following table provides a preliminary statement of the evaluation criteria we will apply in 
conducting our review of selected building permit files. 
 

Evaluative Criteria Result 
(Yes or No) 

The number and frequency of inspections appears reasonable in light of the size 
and complexity of the project 

 

FAR calculations have been calculated correctly and demonstrate conformity 
with said limitations. Additionally, FAR calculations were included all structures 
to be built at the site. 

 

Geologic and Soils investigative reports were performed as required  
An assessment of Title 24 energy compliance was conducted as required  
Structural calculations were performed by an independent engineer as required  
The building permit was issued within 30 days of plan approval  
Construction was initiated no later than 360 days after permit issuance.   
A licensed civil engineer certified compliance with building height and setback 
requirements. 

 

Where applicable, landscape screening agreements have been executed and 
recorded with the County. 

 

 
Part 4 - Perform additional inquiries and physical observation 
 
During Part 4, we will make inquiries of the Department regarding exceptions noted as a result of 
our substantive testing. Additionally, we will accompany building inspectors in the field to 
ascertain the methods and procedures used to verify that structures being built are being done so in 



a manner that is both consistent with the approved set of plans and in accordance with all 
applicable regulations and ordinances. 
 
Part 5 - Communicate the Results of the Review 
 
During Part 5, we will compile and analyze the results the activities conducted during parts one 
through 4 and we will communicate the results in the form of a statement of findings and 
recommendations. 
 
As is consistent with the format of reporting during Phases I and II, our findings will identify any 
systematic deficiencies in the Deapartment’s business practices and supporting systems that in the 
judgment of audit staff precipitated any exceptions that are identified. Additionally, it is the 
intention of audit staff to present workable solutions to any problems identified in the form of 
recommendations to management. 
 
Project Timing and Resources 
 
This Phase III audit will be conducted under the supervision of the Finance Director with the 
assistance of Mr. Eric Spivak and an as-yet-to-be identified subject matter expert in building and 
planning. 
 
 The following table provides an estimate of hours and fees required to perform this study: 
 

Staff Role Hourly Rate Estimated 
Hours 

Extended 
 Cost 

John P. Johns, 
Finance 
Director 

Project planning, 
report writing, 
supervision of 
audit staff 

To be incorporated 
with ongoing duties 

80 $0

Eric Spivak Assessment of 
administrative 
controls and 
recordkeeping 
systems, 
substantive 
testing 

$100 240 $24,000

To be 
determined 

Subject Matter 
expert plan check 
and building 
inspection 

$100 80 $8,000

Total     $32,000
 
Field-work will commence on this audit Monday, August 21, and will conclude Friday, September 
29. Allowing for one week to prepare the audit report and for consultation with the Building 
Department, we expect to produce a report for the review of the full City Council on or about 
October 9, 2006 
 
Limitations of the Study 
 
Given the compressed timetable for this study, and in light of the substantial number of building 
permits the Department issues each year, audit staff will be able to examine a small fraction of 



total number of permits available. Accordingly, as indicated in Part II of this audit program, staff 
will concentrate its efforts upon those permits that appear to be problematic.  
 
Despite the limited size of our sample, audit staff will not be able to render a definitive judgment 
as to whether a particular project has in fact met all of the building and zoning requirements 
applicable. Nonetheless, should we identify instances of apparent non-compliance, we will flag 
such files for a subsequent and more thorough review by a qualified individual.  
  
This study is not connected with any personnel investigation. However, should information come 
to the attention of audit staff which appears to indicate that staff may have acted in a manner 
contrary to the Town’s Code of Conduct and Procedures, such information will be communicated 
to management in accordance with the reporting requirements of the Town’s fraud policy. 
 
In preparing for this Phase III review, audit staff has identified a material weakness in the 
Department’s record-keeping systems, notably the failure to retain in the permanent record copies 
of field inspection reports prepared by building inspectors. This administrative control weakness is 
compounded by the fact that data entry and data management controls over the Building 
Department’s Permit Tracking system are either ineffective or non-existent. As a result, audit staff 
is unable to verify the results of building inspections as represented within the Department’s 
permit tracking system for any project that has been completed prior to July 2006.  
 
To rectify this deficiency, audit staff has recommended that the Building Department immediately: 
 

• Proceed with efforts to acquire a new permit tracking system; and, 
• Retain within the permanent record, physical copies of all field inspection reports recorded 

by Building Department personnel. 
 
FISCAL IMPACT: 
 
Approving this Phase III scope of review will cost an estimated $32,000, which will be recovered 
from future building permit fees. 
 
 
Prepared by:       
 
 
 
________________________    
John P. Johns       
Finance Director      
 
Attachment I: Phase I Building Department Permit and Process Audit Report 
Attachment II: Phase II Building Department Permit and Process Audit Report  
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DATE: June 26, 2006  
 
TO:  Jim Robinson 
 
FROM: John P. Johns 
 
SUBJECT: Building Permit and Process Audit – Phase I repor
 
Pursuant to the direction of the Finance Department, the Town’s inde
Larson examined the fee collection practices of the Building Departm
2005-06 interim review.  This assessment consisted of inquiries of De
review of the documentation available within the Building Departmen
departmental personnel in assessing and collecting fees related to resi
within the Town.  
 
Based upon their fieldwork, the independent auditors determined that
existed over the fee collection process. As a result, the auditors concl
Department was unable to provide a satisfactory level of assurance th
and collected by the Building Department was consistent with the var
adopted by Council establishing such building-related fees. Accordin
that the Building Department improve the level of documentation ass
collection activities, including, but not limited to the preparation of a 
within building responsible for such fees. 
 
From January, 2000 through December 2005 the Building Departmen
permits. The value for permitting purposes of these projects amounted
or an average of about $137 million annually.  
 
The following table provides an analysis of building permits accordin
and permitted value. 
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Permit Category
Count for 
Category

Permitted 
Value

As a pct 
of Value

As a pct 
of Count

Additions and Accessory Structures 1,416           245,644,019    36% 42%
Excavation/Demolition/Drainage/Grading 33                10,586,600      2% 1%
Hardscape 856              32,294,910      5% 25%
New Residence 201              382,691,188    56% 6%
Pumbing/Mechanical/Electric 159              3,531,438        1% 5%
Repairs, Renovations and Remodeling 714              12,042,145      2% 21%
Unclassified 13                127,600           0% 0%

Grand Total 3,392           686,917,900    100% 100%
 
Under the current fee structure, the Town collects approximately two dollars for every $100 of 
permitted value in construction projects, one half of which is used to finance the operations of the 
Building Department and the remainder of which is for road construction and for discretionary 
purposes.  
 
Given the significant volume and value of building permits processed and substantive nature of the 
auditor’s findings, the Finance Department has initiated an internal audit of the Building Department’s 
fee collection practices.  
 
The objectives of the audit of the Building Department included: 
 

• To verify whether the Building Department had assessed and collected building permit and 
permit-related fees in a manner consistent with applicable fee ordinances resolutions 
established by the City Council; and, 

 
• To identify improvements in the level of documentation and in the procedures used by the 

Building Department to provide greater assurance that applicable fees are calculated properly 
and that fees borne by applicants are distributed equitably amongst the various categories of 
applicants. 

 
This internal audit is being conducted in two phases, Phase I being a preliminary assessment of 
selected permit processes to be followed by a more detailed examination of specific issues within 
Phase II. 
 
In conducting this internal audit the Finance Department, with the assistance of an independent 
contractor, and with the knowledge and approval of the City Manager, performed the following audit 
procedures: 
 

• Conducted interviews with representatives of the Building Department; 
  

• Sampled and inspected of various building permit files with permit application dates ranging 
from May 2005 to June 2006; and, 

 
• Extracted and analyzed data within the Town’s general ledger system (Wintegrate) and the 

computerized permit file tracking system used by the Building Department (QA). 
 
Based upon the field-work conducted to date we have identified three findings as follows 
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Finding 1: The Building Department processed a number of applications for excavation 
permits during the week prior to May 16th, 2005 (the effective date of the Council approved 
adjustments to the Road Impact Fee Ordinance) in manner which allowed applicants to 
effectively circumvent the newly established excavation surcharge. The amount of excavation 
surcharges avoided by such applicants remains to be quantified.  
 
On March 16th, 2005 the City Council amended its road impact fee ordinance to establish an 
excavation surcharge. This ordinance revision became effective on May 16th, 2006 and included the 
following provisions: 
 

• Excavation surcharges will be assessed in the amount of $22 per cubic yard of earth excavated 
and off-hauled; and, 

• Excavation surcharges shall be collected at the time of building permit issuance. 
 
According to the Building Department’s permit tracking system, a total 25 of permit applications were 
received during the week of May 9th, 2005 (the week before the effective date of the building permit 
ordinance.) The Building Department’s permit tracking system also indicated that these permit 
applications were related to construction activity at 21 separate locations. 
 
Given the high number of applications for excavation permits that were processed shortly before the 
effective date of the excavation surcharge, audit staff examined such files for the purposes of verifying 
that: 
 

• The applications for excavation permits represented bona-fide applications (rather than as 
placeholders in advance effective date of the excavation surcharge ordinance); and, 

• The Building Department performed a careful and deliberate review of such applications prior 
to issuing a permit for excavation work. 

 
Based upon the documentation available, audit staff identified seven instances in which the 
applications for construction activity requiring excavation accepted by the Building Department prior 
to May 16th, 2005 failed to meet one or more of the criteria stated above. As a result, the Building 
Department appears to have enabled property owners to file applications for excavation permits and to 
process such applications in a manner that allowed the excavation surcharge to be circumvented. These 
exceptions are noted below. 
 

• Two files contained evidence that the Building Department was aware that the applications it 
was accepting were incomplete at the time of submission as evidenced by notations on and 
within the files of “needs everything” and “deferred status”.  

• Two projects were identified for which the Building Department had yet to issue an excavation 
permit as of June 28th, 2006 (more than 12 months after date the original application submittal) 
additionally in both instances there was no information within the files to indicate when the 
documentation necessary to complete the applications would be forthcoming.  

• Two instances were identified in which the Department accepted as documentation sufficient 
to issue an excavation permit a plot plan, rather than a grading plan. Since, the plot plans 
accepted by the Building Department did not adequately describe nature and scope of the 
excavation to be conducted. As a result, in both cases the applicants were able to use the 
excavation permits issued by the Building Department for purposes other than their original 
intent.  
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• One instance was identified in which the Building Department issued an excavation permit in 
support of a project for which the original permit had expired.  

 
The amount of permit fees that were avoided by the applicants in these instances remains to be 
quantified. However a preliminary review of the plans associated with such applications indicates the 
amount of excavation surcharges which property owners were allowed to avoid through a premature 
submittal and expedited processing of such applications was in excess of $50,000. 
 
Recommendations: 
 

• That additional research be conducted to ascertain whether the Department personnel acted 
with intent in processing selected excavation permits improperly. 

 
• That legal counsel be consulted to determine whether and how fees uncollected through the 

improper handling of excavation permit applications can be recovered from either the property 
owner or the contractor submitting such plans. 

 
 
Finding 2: The Building Department personnel are either not aware of, or have been 
ineffective in, fulfilling their assigned duties of verifying the accuracy of fees calculated and 
collected at the time of a receipt of a building application. 
 
Audit staff interviewed Building Department personnel regarding the methods used by the Building 
Department to ensure that permit and permit-related fees being collected accurately reflected both the 
nature and the scope of the project under construction as well as the fees ordinances and resolutions in 
effect.  
 
In response to this inquiry, the audit staff was told that whoever was assigned to the front counter 
would calculate building fees that are due and payable at the time of permit submittal. Additionally, 
Building Department staff indicated that a second individual as part of the plan check process would 
normally verify the fee calculations of the individual processing the original application. 
 
However, based upon follow-up interviews, audit staff determined that instructions to verify fee 
calculations as part of the plan check process were either not clearly communicated throughout the 
Department or that procedures used to verify such fee calculations had been ineffective.  
 
Based upon an extraction and analysis of Building Department permit database files, audit staff 
identified 22 instances in which road impact fees assessed were not consistent with the ordinance in 
effect at the time the permit applications were submitted. As a result, the amount of road impact fees 
collected for these 22 projects was $16,000 while the amount that should have been collected should 
have been $22,000. The total permitted value of the 22 projects analyzed amounted to $3.2 million and 
were received between May 17th 2005 and December 30th, 2005. In each of these instances the 
Building Department assessed a road impact fee of .5% of the permitted value of the project rather than 
the.71% of the projects permitted value as directed by the change in the Road Impact Fee ordinance, 
which became effective on May 16th, 2005.  
 
Additionally audit staff identified three permit files that were received on May 16th, 2005 (the first day 
upon which the excavation surcharge became effective) for which excavation surcharges were not 
collected. The amount of road excavation surcharges that should have been collected for these three 
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projects is estimated to be between $9,000 and $12,000. Furthermore on one of these three files 
examined, a calculation of road impact fees due and payable was noted on the original application.  
 
Recommendations 
 
That the Building Department: 

 
• Advise plan review staff of their responsibility in verifying fee calculations of the office 

specialist; 
• Require plan check personnel to document the results of their fee verification activities in the 

files; and, 
• Attempt to recover all fees that should have been assessed at the time of application that have 

not heretofore been assessed and collected. 
 

 
Finding 3: Approximately 46 percent of the permits issued by the Building Department are 
related to projects in which the Building Department relies upon the owner’s declaration of 
value as the basis for establishing permit fees. By relying upon authoritative sources of 
information to establish permit values or by requiring copies of executed contracts for 
construction work in support of their declarations of a project’s value, the Building Department 
can assure that permit and permit related fees are consistently applied and fairly represent the 
value of the project undertaken. 
 
In establishing building permit fees the Building Department applies three primary vehicles for 
establishing fees. These are as follows: 
 

• For new residences, additions to existing residences and for accessory structures, the 
Department uses a standard value of $250 per square foot. 

• For minor equipment replacements and enhancements, such as replacement of water heaters, 
re-roofing and other activities, the Department applies a standard unit cost, 

• For major remodeling projects, and for other property enhacments such as the additions of 
swimming pools, tennis courts or hard-scape features (such as retaining walls, arbors, fountains 
and gates) the Department relies upon the owner’s representation of value. 

 
During the course of this audit, we inquired of the Building Department as to whether and how staff 
assess the reliability of assertions made by applicants as to their declarations of value.  
 
In response audit staff were advised that Building Department personnel are able to gauge, based upon 
their own experience, whether property owners are being truthful in declaring the value of a given 
project. However Building Department staff were unable to cite any examples in which they had 
challenged an owner’s declaration of value. Additionally audit staff identified several instances in 
which the permitted value of a project appeared to be unreasonably low in light of the feature being 
constructed. 
 
 
Recommendations 
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That the Building Department, drawing upon authoritative sources of information, such as databases 
provided by the appraisal firm of Marshal and Swift use such data as a means of validating estimates of 
project values that are not currently assessed on a standard cost basis 
 
That the Building Department require property owners to provide evidence (such as executed 
contracts) in support of valuations (such as major remodels) in those instances in which standard unit 
cost data is not available. 
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DATE: July 26th, 2006  
 
TO:  Atherton Audit Committee 
  Jim Robinson, City Manager 
   
FROM: John P. Johns, Finance Director 
 
SUBJECT: Building Permit and Process Audit – Phase II repor
 
 
Introduction 
 
Transmitted herein is our Phase II report on the Building Department
This phase II audit was initiated pursuant to the direction of the City M
Committee and in accordance with the recommendations contained w
 
As indicated in our Phase I Building Department Permit and Process 
identified certain weaknesses in the Building Department’s administr
related to the assessment and calculation of building permit and perm
 
Our Phase I report also described certain exceptions within the Buildi
came to the attention of internal audit staff. These exceptions (such as
applications for excavation permits shortly before the effective date o
surcharge) appeared to have occurred as a result of the administrative
identified during Phase I.  
 
The purpose of this Phase II study is as follows: 
 

• To verify that the Building Department correctly determined t
for fee calculation purposes based upon the parameters of the 

 
• To verify that the Building Department correctly calculated th

given a project’s permitted value; 
 

• To ascertain whether fee assessments as recorded within the D
system were entered accurately and were properly receipted in
system; 
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• To identify and quantify the fiscal impact from any instances in which the Building Department 
assessed and collected building permit fees in a manner that was inconsistent with the 
applicable fee ordinances and resolutions in effect at the time of permit processing; and, 

 
• To recommend changes in the Building Department’s fee assessment and collection procedures 

to provide for a satisfactory level of assurance that all permit fees will be calculated and 
assessed in a manner that is consistent with applicable fee ordinances and that such fees are 
properly accounted for. 

 
Audit Procedures Employed 
 
In conducting this Phase II review, we applied the following procedures: 
 

• Reviewed the resolutions adopted by the City Council during the past six years that pertain to 
building permit and permit related fees; 

 
• Obtained an extract from the City’s permit tracking system to identify all permits issued since 

May 2005 which had a permitted value equal to or greater than $100,000; 
 

• Independently calculated the amount of permit fees due and payable by fee category based 
upon the schedule of fees applicable at the time of permit issuance; 

 
• Traced the fees recorded as having been paid according to the Building Department’s permit 

tracking system to the City’s general ledger to verify that fees recorded as having been 
collected had in fact been receipted into the City’s custody; 

 
• Examined building plans submitted by applicants and other documentation to verify the 

valuations recorded by the Building Department were in fact consistent with the parameters of 
the project itself; and, 

 
• For each instance in which the fees collected appeared to be improperly calculated or assessed, 

prepared additional research to determine the amount due from (or due to) the applicant. 
 
Based upon the audit procedures described above, our findings are as follows: 
 
Finding 1: Due to input errors or omissions of essential data within the Building 

Department’s computerized permit tracking system, audit staff was able to 
validate fee calculations on only 68 of the 185 permit files selected for review 
through an analysis of the electronic records. As a result a time consuming and 
labor intensive examination of the Building Department’s physical records was 
necessary to complete the validation work on fee collections.  

 
To assess whether the Building Department had properly calculated permit fees, internal audit staff 
obtained an extract of the Department’s permit tracking system. This extract consisted of all projects 
with a permitted value equal to or greater than $100,000 for which a permit had been issued on or after 
May 16th, 2005. Using these parameters, 185 records with a combined permitted value of $153 million 
were selected for review. 
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In examining the data contained within the records selected, audit staff frequently encountered 
instances in which either incomplete or inaccurate data existed within the records. These included: 
 

• Errors in the recorded values for the project and/or amount of fees collected; 
• An absence of any cross-reference to the unique record locator used to identify the cash receipt 

documenting the amount of fees paid by the applicant; and, 
• Missing data with respect to the basis upon which the permitted value of the project was 

calculated. 
 
As a result, of the aforementioned errors and omissions, audit staff encountered difficulty in verifying 
the accuracy of fees computed by the Building Department and in tracing the permit fees collection 
through the City’s general ledger. In fact of the 185 files selected for review only 68, or 37 percent, of 
the records could be validated without an examination of the physical records supporting the entries 
into the Department’s permit tracking system. As a result, the process of verifying fee calculations and 
collections through a physical examination remains work in process at the time of this report writing. 
 
However based upon the efforts conducted to date, audit staff has recommended and the Building 
Department has agreed to implement, a number of procedural changes that will enhance the reliability 
of the Department’s fee assessment and collection functions. These revised procedures are documented 
in Attachment I to this report and include: 
 

• The use of computer-based algorithms, rather than pre-printed tables to calculate permit fees 
due and payable; 

 
• Independent quality assurance review of fees calculated by front-counter staff; 

 
• An ongoing reconciliation of permitted values, fees assessed and calculated at monthly 

intervals; and, 
 

• Improved segregation of duties with respect to permit application receipt and permit issuance 
activities. 

 
Finding 2: A detailed review of permit files involving excavation activity that were processed 

between May 2005 and June 2006 indicates that 11 projects representing $134,000 
in excavation surcharges were not assessed by the Building Department as 
prescribed by City Council Resolution 05-34.  

 
As discussed in our Phase I report, internal audit staff identified a number of exceptions in applications 
receipted shortly before May 16th, 2005, the effective date of the excavation surcharge. These 
exceptions suggested that the Building Department either knowingly or unwittingly allowed applicants 
to effectively circumvent the excavation surcharge.  Accordingly the Phase I report recommended 
additional research be conducted with respect to the knowledge or intent of Building Department 
personnel in this matter.  
 
In light of the Phase I finding, audit staff conducted a comprehensive examination of building permit 
files that involved some form of excavation activity during the past 14 months.  
 
As a result of this examination, audit staff identified 11 instances in which applicants were allowed to 
perform excavation activity without having paid a $22 per cubic yard off-haul fee as prescribed by 
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Council Resolution 05-34. While the Building Department does have some discretion in waiving fees 
under certain circumstances, these 11 files appear to have been instances in which the Building 
Department assessed fees in a manner that was not consistent with either the intent or the letter of the 
excavation surcharge resolution that was adopted by Council. 
 
The results of this examination are summarized in the following table.  
 

Working 
Paper 

Reference 

Project 
Description 

Exception Noted: Cubic 
Yards

Off-haul 
value at 

$22 per yd 

A Pool Application received on or after 
effective date of excavation surcharge. 

277  $    6,094  

B Basement Excavation permit issued prior to 
effective date of excavation surcharge in 
support of a project for which the 
underlying permit had expired. 

650      14,300  

C Basement Improper application of excavation 
permit issued prior to effective date of 
excavation surcharge ("bait and 
switch"). 

1,349      29,678  

D Pool Improper acceptance of incomplete 
application immediately prior to 
effective date of excavation surcharge. 

132        2,904  

E Basement Excavation permit issued prior to 
effective date of excavation surcharge 
without adequate documentation 
concerning the nature, scope and extent 
of excavation activity. 

1,406      30,932  

F Basement Improper application of excavation 
permit received prior to effective date of 
excavation surcharge ("bait and 
switch"). 

979      21,538  

G Pool Improper acceptance of incomplete 
application immediately prior to 
effective date of excavation surcharge. 

170        3,740  

I Pool Application received on or after 
effective date of excavation surcharge. 

    171        3,764  

J Pool Application received on or after 
effective date of excavation surcharge. 

203        4,466  

K Basement Application received on or after 
effective date of excavation surcharge 

770      16,940  

Total      6,107  $134,356  
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Audit staff has referred these 11 cases along with the supporting documentation to the City Attorney 
for advice on a case-by-case basis as to whether or not to initiate collection proceedings. Audit staff 
has also prepared a sample letter for review and approval by the City Attorney that is intended to notify 
applicants of the excavation surcharges that are due and payable. This sample letter is included as 
Attachment II to this report. 
 
Finding 3: City Council Resolution 00-13 establishes a $250 per square foot valuation on 

residential remodeling projects. Based upon an examination of all such projects 
currently active within the Town of Atherton, audit staff identified six files in 
which the Department accepted an owner’s declaration of value, rather than using 
the prescribed standard unit value. The amount due and payable for these six 
projects is approximately $9,900. Additionally 52 cases or nearly one-half of the 
files selected for review, the basis upon which fees were calculated could not be 
determined from either the permit application or the permit itself. As a result a 
detailed examination of the plans was required to verify the Department’s fee 
calculations.  

 
In conducting our Phase I review, audit staff identified a number of instances in which the Building 
Department had accepted an owner’s declaration of value for a residential remodeling project. Since 
City Council’s fee resolution 00-13 states that new construction and residential remodeling projects 
shall be based upon a standard unit cost of $250 per square foot, audit staff deemed it necessary to 
examine all active construction projects that involved some form of remodeling activity, irrespective of 
project value. This review identified a total of 105 projects with a combined permitted value of $19.4 
million. 
 
Of this review we determined that: 
 

• In 46 of the 105 projects reviewed, the Building Department had documentation within the file 
that was both readily accessible and which demonstrated that permit processing staff had 
correctly applied Fee Resolution 00-13 for 46 of the 105 projects reviewed; 

• In six instances the Building Department incorrectly calculated fees based upon the owner’s 
declaration of value, rather than the requisite $250 per square foot resulting in additional fees 
due and payable amounting to approximately $9,900; and, 

• In 52 of the 105 projects reviewed, a more detailed and labor intensive examination of the 
plans submitted by the applicant was necessary in order to validate the Department’s fee 
calculations. This validation remains work in progress and is being conducted by internal audit 
staff with the assistance of Building Department plan check personnel. 

 
In order to ensure that fee calculations can readily be verified in the future, it is recommended that the 
extent of remodeling should be clearly documented on the permit application and fee calculation 
worksheets.  
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Item No. 15   

 

 
Town of Atherton 

  
CITY COUNCIL STAFF REPORT 
 

 TO:  HONORABLE MAYOR AND CITY COUNCIL 
 

 FROM: JAMES H. ROBINSON, CITY MANAGER 
 

DATE: FOR THE MEETING OF AUGUST 16, 2006 
 
SUBJECT: CONSIDERATION OF APPOINTING ALTERNATES TO CITY 

COUNCIL STANDING COMMITTEES 
 
 
RECOMMENDATION 
 
Council to consider appointing alternates to City Council Standing Committees.  
 
BACKGROUND:  
 
Currently, City Council Standing Committees are comprised of two Council Members and 
there is no provision for an alternate.  The Other Governmental Committees are comprised of 
one Council Member with an alternate designated. 
 
ANALYSIS:  
 
Mayor Marsala has suggested that the City Council appoint alternates to the City Council 
Standing Committees to attend meetings when one of the Council Members appointed to the 
committee is unable to attend, e.g., the General Plan Committee.  Currently, there are nine (9) 
Standing Committees of the Council:  1) the Finance Subcommittee; 2) the Transportation/ 
Traffic Subcommittee; 3) the Screening Committee; 4) the Waste Reduction and Recycling 
Committee; 5) the General Plan Committee; 6) the Atherton Channel Drainage District 
Subcommittee; 7) the Buildings and Facilities Subcommittee; 8) the Atherton Rail Committee; 
and 9) the Emergency Preparedness Subcommittee. Council may want to consider appointing 
alternates to some or all of the committees.   
 
One potential problem might be the lack of continuity if any items under discussion occurred 
over several meetings. The alternate would not necessarily have a working knowledge of the 
previous background information.  However, having two Council Members present at the 
meeting may override that concern.  
 
FISCAL IMPACT: 
 
There is no fiscal impact. 
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Town of Atherton 

CITY COUNCIL STAFF REPORT 
 
 
TO:  HONORABLE MAYOR AND CITY COUNCIL 
  JAMES H. ROBINSON, CITY MANAGER 
 
FROM: KATHI HAMILTON, ACTING CITY CLERK 
 
DATE: FOR THE MEETING OF AUGUST 16, 2006 
 
SUBJECT: CONSIDER ADOPTION OF A RESOLUTION PROVIDING FOR 

THE APPOINTMENT TO THE OFFICE OF CITY COUNCIL 
THOSE PERSONS WHO HAVE BEEN NOMINATED, OR 
ADOPTION OF A RESOLUTION TO HOLD THE GENERAL 
MUNICIPAL ELECTION AS SCHEDULED ON NOVEMBER 7, 
2006 

 
RECOMMENDATION:  
 
After consideration, adopt a Resolution providing for the appointment to the office of 
City Council those persons who have been nominated, or adopt a Resolution to hold the 
General Municipal Election as scheduled for November 7, 2006. 
 
ANALYSIS:  
 
The nomination period for candidates for the Atherton City Council closed on Friday, 
August 11, 2006.  At the close of the nomination period, there were an equal number of 
candidates (three) for the offices to be elected.  Pursuant to Section 10229 of the 
Elections Code of the State of California, the City Clerk must post a notice of these facts 
and notify the City Council.  After the fifth day following the posting of the notice, and 
prior to August 24, 2006, the City Council may take one of the following courses of 
action: 
 

1. Appoint to the office the persons who have been nominated. 
2. Hold the election.   

 
Attached are two proposed resolutions: one appointing the nominees and canceling the 
election; one providing for holding the election as scheduled.  If the Council adopts the 

  
 



resolution appointing the nominees, the nominees will take office at the regular 
December Council meeting. 
 
CONCLUSION:
 
Notice of these facts has been posted and given to the City Council as required.  The City 
Council may make the appointments or direct the election to be held. 
 
   
Prepared by:      Approved by: 
 
 
 
__________________    ___________________ 
Kathi Hamilton     James H. Robinson 
Acting City Clerk     City Manager 
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RESOLUTION NO. 06-___ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON 
PROVIDING FOR APPOINTMENTS TO THE OFFICE OF CITY COUNCIL 

OF THE TOWN OF ATHERTON THAT WERE TO BE ELECTED ON 
TUESDAY, NOVEMBER 7, 2006 

 
 
 WHEREAS, pursuant to Section 10229 of the Elections Code of the State of 
California, as of the close of the nomination period on August 11, 2006, there are not 
more candidates than offices to be elected and that Section 10229 of the Elections Code 
allows one of the following courses of action to be taken by the City Council: 
 

1. Appoint to the office the person who has been nominated. 
2. Appoint to the office any eligible voter if no one has been nominated 
3. Hold the election if either no one or only one person has been nominated. 
 

 WHEREAS, a notice was posted on August 11, 2006, pursuant to law. 
 
 NOW, THERFORE, BE IT RESOLVED that the City Council of the Town of 
Atherton does resolve, declare, determine and order as follows: 
 
 SECTION 1. That pursuant to Section 10229 of the Elections Code of the State 
of California, the following action is being taken:  
 
 The following persons are being appointed to the office of City Council to which 
they were nominated: 
 

Alan B. Carlson 
Jerry Carlson 

Charles E. Marsala 
 
 SECTION 2.  The election scheduled to be held on Tuesday, November 7, 2006, 
is now canceled. 
  
 SECTION 3.  The persons appointed shall qualify and take office and serve 
exactly as if elected at a municipal election for the office of City Council. 
  
 SECTION 4.  That the City Clerk shall certify to the passage and adoption of this 
resolution and enter it into the book of original resolutions. 
 
 
 
* * * * * * * * * * * *        *
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I hereby certify that the foregoing Resolution was duly and regularly passed and adopted 
by the City Council of the Town of Atherton at a regular meeting thereof held on the 16th 
day of August, 2006, by the following vote: 
 
AYES:   COUNCILMEMBERS:  
NOES:   COUNCILMEMBERS: 
ABSENT:  COUNCILMEMBERS: 
ABSTAIN:  COUNCILMEMBERS: 
            
        ______________________ 
        Charles E. Marsala, Mayor  
        TOWN OF ATHERTON 
 
 
ATTEST: 
 
 
____________________________ 
Kathi Hamilton, Acting City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
/s/ Marc G. Hynes__________ 
Marc G. Hynes, City Attorney 
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RESOLUTION NO. 06-___ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ATHERTON 
PROVIDING THAT THE TOWN OF ATHERTON GENERAL MUNICIPAL 

ELECTION FOR TUESDAY, NOVEMBER 7, 2006  
WILL BE HELD AS SCHEDULED 

 
 
 WHEREAS, pursuant to Section 10229 of the Elections Code of the State of 
California, as of the close of the nomination period on August 11, 2006, there are not 
more candidates than offices to be elected and that Section 10229 of the Elections Code 
allows one of the following courses of action to be taken by the City Council: 
 

1. Appoint to the office the person who has been nominated. 
2. Appoint to the office any eligible voter if no one has been nominated 
3. Hold the election if either no one or only one person has been nominated. 
 

 WHEREAS, a notice was posted on August 11, 2006, pursuant to law. 
 
 NOW, THERFORE, BE IT RESOLVED that the City Council of the Town of 
Atherton does resolve, declare, determine and order as follows: 
 
 SECTION 1. That pursuant to Section 10229 of the Elections Code of the State 
of California, the following action is being taken:  
 

The General Municipal Election scheduled to be held on Tuesday, November 7, 
2006 will be held as scheduled. 

  
 SECTION 2.  That the City Clerk shall certify to the passage and adoption of this 
resolution and enter it into the book of original resolutions. 
 
 
* * * * * * * * * * * *        * 
 
I hereby certify that the foregoing Resolution was duly and regularly passed and adopted 
by the City Council of the Town of Atherton at a regular meeting thereof held on the 16th 
day of August, 2006, by the following vote: 
 
AYES:   COUNCILMEMBERS:  
NOES:   COUNCILMEMBERS: 
ABSENT:  COUNCILMEMBERS: 
ABSTAIN:  COUNCILMEMBERS: 
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        ______________________ 
        Charles E. Marsala, Mayor  
        TOWN OF ATHERTON 
ATTEST: 
 
 
 
________________________ 
Kathi Hamilton, Acting City Clerk 
 
 
APPROVED AS TO FORM: 
 
 
 
/s/ Marc G. Hynes__________ 
Marc G. Hynes, City Attorney 
 
 


	SPC071906_MINUTES.pdf
	PRESENT: James R. Janz
	Alan B. Carlson
	Charles E. Marsala

	081606 PhaseIII projectplanv1.pdf
	CITY COUNCIL STAFF REPORT
	To accomplish these objectives staff will implement a five-p
	Part 1 – Conduct an Assessment of Physical and Electronic Re
	Part 2 – Risk Assessment and Selection of Building Permit Fi
	Part 3 – Perform substantive testing of building permit file
	Part 4 - Perform additional inquiries and physical observati
	Part 5 - Communicate the Results of the Review
	Project Timing and Resources
	This Phase III audit will be conducted under the supervision
	The following table provides an estimate of hours and fees r
	Staff
	Role
	Extended

	Total

	Field-work will commence on this audit Monday, August 21, an
	Limitations of the Study

	081606 Phase1 rpt.pdf
	DATE: June 26, 2006
	TO:  Jim Robinson
	FROM: John P. Johns
	The objectives of the audit of the Building Department inclu
	To verify whether the Building Department had assessed and c
	To identify improvements in the level of documentation and i
	Recommendations

	081606 Phase II report.pdf
	DATE: July 26th, 2006
	TO:  Atherton Audit Committee
	FROM: John P. Johns, Finance Director
	Introduction
	Audit Procedures Employed



	081606 Cancel Election staff report.pdf
	CITY COUNCIL STAFF REPORT
	DATE: FOR THE MEETING OF AUGUST 16, 2006



